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OPINION

An Arbitration Board was convened pursuant to San Jose City Charter Section 1111,
when the City of San Jose and the Interational Association of Firefighters, Local 230, were
unable to reach agreement on the wages and terms and conditions of employment for a new
collective bargaining agreement. Arbitrator Jerilou H Cossack was selected as the neutral
chairperson, Chief Trial Attorney Nora Frimann as the City-appointed member, and Union
President Randy Sekany as the Union-appointed member The neutral chairperson was selected
from a list provided by the CALIFORNIA STATE MEDIATION AND CONCILIATION
SERVICE.

At the outset of the proceedings, depending on exactly how one counted, there were
between 36 and 39 outstanding unresolved issues Hearings were held in San Jose, California, on
November 20 and 21, December 4, 5 and 6, 2006, Januvary 3, 4 and 5 and February 8, 2007.
Interspersed among the formal hearing dates were several mediation sessions which resulted in
the withdrawal of some proposals and achievement of tentative agreements on several others.'
Both parties had full opportunity to present documentary and testimonial evidence and to
examine and cross-examine wilnesses. There remained 30 outstanding issues at the close of the
formal evidentiary proceedings

On February 13, 2007 both parties submitted their final proposals on the issues in dispute.
On March 22, 2007, upon receipt of both briefs, this matter was taken under consideration. The

final proposals of the parties as submitted were identical on two issues: Issue 4, EMT Pay, and

' Tentative agreements were reached concerning Article 26.1 2 (Sick Leave Usage), Article
28.6 (Employee Paid Plan Changes for Retirees), Article 295 (Hydrant Marker
Maintenance), Article 37 2 (Wellness/Fitness Program Labor Management Committee),
Article 40 (Substance Abuse Program), Atticle | (Term), and Articles 31.1 and 31.2
(Bereavement Leave)



Issue 6, Holiday in Lieu Pay. Prior to the completion of the Arbitration Board (hereafter Board)
deliberations, the parties were able to reach accord on two additional issues: Issue 21, Establish
L.abor Management Committee on DROP; and Issue 8, Support Paramedics There remain 26
issues in dispute
The Charter
San Jose City Charter Section 1111 governs these proceedings It states, in pertinent part,

At the conclusion of the arbitration hearings, the Arbitration Board shall
direct each of the parties to submit, within such time limit as the Board
may establish, a last offer of settlement on each of the issues in dispute.
The Arbitration Board shail decide each issue by majority vote by
selecting whichever last offer of settlement on that issue it finds most
nearly conforms with those factors traditionally taken into consideration in
the determination of wages, hours, and other terms and conditions of
public and private employment, including, but not limited to, changes in
the average consumer price index for goods and services, the wages,
hours, and other terms and conditions of employment of other employees
performing similar services, and the financial condition of the City and its
ability to meet the cost of the award.

After reaching a decision, the Arbitration Board shall mail or otherwise
deliver a true copy of its decision to the parties. The decision of the
Arbitration Board shall not be publicly disclosed and shall not be binding
until ten (10} days after it is delivered to the parties During that ten-day
period the parties may meet privately, attempt to resolve their differences,
and by mutual agreement amend or modify any of the decisions of the
Arbitration Board. At the conclusion of the ten-day period, which may be
extended by mutual agreement between the parties, the decision of the
Arbitration Board together with any amendments or modifications agreed
to by the parties shall be publicly disclosed and shall be binding upon the
parties.
Preliminary Statement

Charter Section 1111 provides general guidance to the Board in its evaluation of the
various proposals submitted for resolution, but expresses no preference for one factor over
another. It invites the Board to consider, among other things, comparisons between other groups

of employees who perform similar services. Generally when making such comparisons,



arbitrators look to external comparisons between other jurisdictions and internal comparisons
within an employer's own workforce )

Each party in these proceedings has proposed external comparison with other groups The
Union has focused primarily on what is known as the "Big Bay Four," consisting, in addition to
the City of San Jose, of the City of Oakland, the City and County of San Francisco, and the
County of Contra Costa. The Union also looks to other departments in Santa Clara County which
serve populations greater than 100,000, i e , Santa Clara City and Santa Clara County. The Union
insists that only these jurisdictions have a sufficient population and significantly complex duties
to warrant comparison. The Union also insists jurisdictions in southern California are not
appropriately comparable because economic and demographic factors differ substantially
between northern and southern California

The Employer, on the other hand, does not dispute the relevance of the "Big Bay Four,"
but insists that universe is too small to provide valid comparables and the appropriate
comparison must include jurisdictions geographically proximate to San Jose, or, alternatively,
other jurisdictions throughout the state with similar service populations. The Employer raises the
same objections to the Union's second proffered comparable universe consisting of the two
jurisdictions in Santa Clara county serving populations of more than 100,000

As arbitrators Bogue, Brand and Goldberg before me have opined, there is no completely
comparable universe. As will be more fully discussed below with respect to specific matters in
dispute, one must balance the dictates of the competing universes with respect to the imperatives
of the issue under discussion

By and large, both parties agree the appropriate group for internal comparison is the San

Jose police force.



Neither party here has placed any emphasis on changes in the consumer price index (CPl)
for goods and services The wage proposals of both parties exceed changes in the CPI, although
the City's proposals are closer than those of the Union

While the City has not claimed it is unable to pay for the wage and benefit increases
sought by the Union, it does contend that they would necessarily curtail the City's ability to fund
other programs. The City points to program and staff reductions which occuned following the
"dot com bust" and its desire to take advantage of its gradually improving economic condition to
make restorations. The Union acknowledges the negative effect of the "dot com bust" on City
coffers, but points to substantial and continuing improvement in the City's financial status.

The Charter also requires the Board to select the fast offer of one party or the other. The
Board cannot modify either party's last offer, nor may the Board devise its own solution to the
particular matter in dispute Thus, while the Board may not think either offes is very desirable, it
must select one or the other The party seeking change in the status guo bears the burden of proof
and persuasion.

The various proposals submitted in these proceedings fall into four general categories:
compensation, health insurance, retirement, and operations The discussion which follows will
address the proposals submitted in each category.

Discussion

Catezory 1: Compensation

ISSUE 1: GENERAL WAGE INCREASE (Article 5.1)

City Proposal

Effective June-25:-2000 July 3. 2005, all persons represented by the IAFF shall receive a
wage increase of 6%-and-a-special-marketadiustnent-of 24% foratotal-inerease-of-8-4%
1.5 %.



Effective June24-2004 July 2. 2006, ali persons represented by the IAFF shall receive a
wage increase of 6%-and-a-special-marketadiustment-of-2:0%fora-total-inerease-oi-5-0%
570%.

Effective Jupe-23-2002 July |, 2007, all persons represented by the IAFF shall receive a
wage increase of 6%-and-a-speeiabmarket-aciustmentof-1-0%-fora-tetak-incrense-ef--0%
2.10%.

Fffective June 29. 2008. all persons represented by the JAFF shall receive a wage
increase of 3.75%.

Any general wage increase during the term of the MOU will be reduced by the cost of
any additional premium pay for Special Operations effective on or after the first pay
period of that fiscal vear.

The wage increases and-special-marketadjustients are approximate in accordance with

current City of San Jose payroll tables Salary ranges are attached hereto.

Union Proposal

Effective June-25:-2000 July 3, 2005, all persons represented by the JAFF shall receive a

wage increase of %}MW%MMMM&M
1.5%.

Effective June24-—200+ July 2. 2006, all persons represented by the IAFF shall receive a

wage increase of 6%-and-a-speeial-marketadiustment-of 2:0% for-a-total-increase-of 5-6%
5.7%.

Effective Jure-23-2002-July [. 2007, all persons represented by the IAFF shall receive a

wage increase of MWM&%@H—@%FH@G&HM&-@M—Q%
5.7%.

Eiffective July 1. 2008, all persons represented by the YAFF shall receive a wage increase
equal to the greater of 5% or the average of the increases in hourly compensation that are
effective during the period from July 1, 2007 through the first payroll period of Fiscal
Y ear 2008-2009 for the top step firefighter rank for firefighters employed by Oakland.
San Francisco and Contra Costa County as expressed on a cost per hour basis. Cost per
hour basis will be defined and calculated as follows: all cash compensation received for
the first pay period of July, 2008, including. but not limited to. (1) base monthly salary,
(2} uniform allowance. {3) holiday pay. (4) EMT pay, (5) Employee Paid Member
Contribution (EPMC) for employee's pension. (6) FLSA pay received for regularly
scheduled work, and (7) any other compensation for regularly schedule work as shown
and calculated in Union Exhibit 5A and 5D attached hereto, divided by hours worked
(i...scheduled hours less vacation hours), -




Wﬂmempmmﬂww-wmm
eurrent-City-of San-Jese-payroth-tables: Salary ranges are attached hereto as “Exhibit 1, I,

and 1117

Positions of the Parties

The City. The City has a longstanding history of using two survey universes: Bay Area
jurisdictions with a population of over 100,000 and the 10 Largest California Cities These
survey universes strongly reflect the City's labor market.

The Union's Santa Ciara County universe is different than any of the universes the Union
has used in the past and lacks a logical basis. This is the first time the Union has presented a two-
jurisdiction Santa Clara County universe and, as such, suffers the fatal flaw of inadequate sample
size. Similarly, the Union's "Big Bay Four" survey is too small to be of value While the City
agrees with the Union that the three largest fire protection agencies in Northern California - San
Francisco, Oakland, and Contra Costa County - are appropriate comparables, the small number
of survey agencies makes this universe significantly susceptible to corruption by survey agencies
which are markedly different than the others in the survey. The Union's “cost per hour"
methodology fails to accurately reflect the actual cost per hour worked and omits a number of
factors which are extremely important to the cost per hour methodology developed by the
Department of Labor

The long term effects of the "dot com bust" continue to negatively impact the City's
ability to deliver services to its residents. Personnel costs make up approximately sixty percent of
the City's general fund expenditures. To deal with the budget problems, the City found it
necessary to take steps to cut personnel costs, including a hiring freeze, cutting 49 full-time
equivalent positions, implementing unpaid furloughs, and limiting the growth of personnel

expenses in both wages and benefits. In addition, the City cut significant services, including



library hours, Community Center progiams and services, park maintenance, and public works
and streets repairs and maintenance. During this time, firefighter wages have significantly
exceeded the growth of the General Fund over the term of the expired contract. Moreover, unlike
every other City department, including the Police gDeparmwem, the Fire Department has
experienced job growth, adding 19 positions

A one percent increase in wages for the firefighter group is approximately $900,000.
Every one percent increase in firefighter compensation is equivalent to seven bargaining unit
positions.

Changes in the Consumer Price Index for goods and services is a factor specifically
enumerated in Charter Section 1111, During difficult financial times, firefighter wages have
significantly exceeded the growth of the CPI Since the 1996-1997 fiscal year, the CPI has risen
an average of 3.4% per year. Although both the City and Union proposals exceed anticipated CPl

changes, the City's proposal is far closer than that of the Union

Recruitment and retention data are factors "traditionally taken into consideration in the
determination of wages, hours, and other terms and conditions of public and private
employment " In a recruitment for firefighters in 2006, over 3,000 people applied for 30
available positions. Fifty-four percent of the applicants were from outside the Bay Area Almost
all employees work their entire career for the San Jose Fire Department

The retroactive 7/2/06 wage increase establishes "status quo" with firefighier top step
base wages (including EMT and Holiday in Lieu pay) of $97,443 35, which places San Jose
firefighters above the average in total cash compensation for every historic survey presented in

this arbitration The City's proposal for 2007-2008 and 2008-2009 would result in a compounded



increase of 9 66 percent. The Union's proposal for 2007-2008 and 2008-2009 would result in a
compounded increase of at least 10 99 percent -

The Union's salary formula is extremely problematic: It establishes the implication of
ongoing status quo; it establishes a comparability universe ("Big Bay Four") to which the parties
have never agreed, it utilizes a modified "cost per hour" approach which fails to inciude
substantial cost factors for any organization (all measured by the DOL), including retirement
benefits, health benefits, non-regularly scheduled overtime, and sick leave; it abandons the idea
of a compensation survey for a survey limited to wage increases; it ignores the substantial 57
percent wage increase for bargaining unit membeis effective July 2, 2007; and it is flawed in that
it will capture two (2) wage increases for the survey cities (one in July of 2007 and the second in
the "first payroll period" of the 2008-2009 fiscal year).

The Union The Union's compensation proposals rely on comparisons to the "Big Bay
Four™ departments and the only other departments in Santa Clara County that, like San Jose,
serve populations greater than 100,000. They have been expressly approved in prior interest
arbitrations granting the Union's wage proposals by Arbitrator Brand in 1991 and Arbitrator
Goldberg in 1994 Both Arbitrators Brand and Goldberg also rejected the relevance of the
consumer price index because the parties themselves have historically placed little, if any,
emphasis on this factor in determining the appropriate wage increase and wages of firefighters in
other jurisdictions were similarly derived without any correlation to this index.

Negotiating directly with then-Mayor Ron Gonzales in 2002, the Union consummated a
three year contract for base wage increases totaling 23 4 percent. The Union attained an
important market position on a cost-per-hour-worked basis as of the last salary increase effective

July 2002: San Jose was ranked third out of the four large departments, and only 2.8 percent



behind the average compensation per hour worked by firefighters in the Big Bay Four; and San
Jose was ranked third out all other departments in Santa Clara County, and only 2 52 percent
behind the average compensation of the only other two departments, Santa Clara City and Santa
Clara County, serving a population of over 100,000

The Union's proposal not only "backloads” the contract, but more impoitantly, guaraniees
that in the final year of the 64 month agreement there will be no slippage in the position of San
Jose firefighters vis-a-vis the Big Bay Four This is especially true where, even under the Union's
proposal effective January 2007, San Jose firefighters' compensation still trails the average of the
agencies in the two comparable universes.

The City's proposal to reduce the basic wage increase by the cost of the specialty
operations pay is both unjustified and insidious It is unjustified because no other bargaining unit,
especially the POA, offsets the premium assignment pay against the base wage. It is insidious
because it exposes the City's unvarnished contempt of the bargaining process.

Discussion

The proposals of the parties are identical except for the last year The Union proposes a
radically different method for determining wage rates in that final year than the parties have ever
before employed. It would tie the wage rate for San Jose's firefighters to those of the City of
Oakland, the City and County of San Francisco, and Contra Costa County. It would establish a
formula As Arbitrators Brand and Goldberg before me have held, the greater the change the
greater is the burden of proof to justify it

While certainly the City of Qakland, the City and County of San Francisco, and Contra
Costa County are relevant comparables, and have been used as such by the parties in the past,

they have never been awarded the status of exclusive comparables by either the parties or prior



arbitrators. More significant, however, is the injection of a fixed formula into the wage process.
While it is true contractual survey formulas are fairly common and to be found in many Bay
Avrea fuefighter fabor agreements, there is no evidence or indication such formulae were imposed
through arbitration rather than being embraced by the parties themselves. Nor is there any
evidence the formula proposed by the Union is similar to that of any other jusisdiction. In fact,
the Union's formula omits factors traditionally considered relevant iﬁ that computation, such as
health insurance and pension costs used by the Department of Labor.

Even though the City's proposal to reduce the general wage increase by the cost of any
additional Special Operations premium is short-sighted and not supported by any internal or
external comparison, it is not sufficiently egregious to require acceptance of the Union's proposal

on the general wage increase. The mtj proposal is '1dopted
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ISSUE 2: WORKWEEK REDUCTION PAYYWORKWEEK COMPARABILITY
{Arsticle 14.11. 1)

City Proposal

Status quo. (Line personnel currently work an average of 56 hours per week and receive
pay for 56 hours)



Union Proposal

Effective January 1. 2007 the workweek of the fire suppression shall be reduced to the =
average workweek of fire suppression in San Francisco, Oakland and Contra Costa

County.

In liew of the workweek required above, for each biweekly pay period the City shall
compensate each emplovee working a 56 hour work schedule eight (8) hours of pay at the
employee’s hourly rate based upon a 52 hour work schedule (i.e.. employee’s base annual
salary, excluding premium pays. divided by 2704 hours).

This pay shall be deemed to satisfy the City’s obligation for FI.SA premium pay in each
of the current FLSA cycles.

Those emplovees assiened to a 40-hour workweek shail receive in addition to resular
salarv an amount equivalent to the percentage increase provided herein to a 56-hour

workweek employee.

Non-FLSA overtime shall be paid based upon a 52-hour workweek hourly rate. but shall
include all premiums that are currently included in the 56-hour workweek hourly

overtime rate of pay.

Positions of the Parties

The City. The 56 hour workweek is the most common workweek in California. The City

of Oakland and the City and County of San Francisco are the gnly two California fire agencies

any witness identified as having a different workweek

Under the Union's proposal, San Jose firefighters would continue to work an average 56

hours per week but would have their salary converted to apply to an average of 52 hours per

week and then be paid an additional four hours per week of straight time This would result in an

increase of 5 3% for 56 hour employees who would continue to work an average of 56 hours per

week and a 7.7% increase for 40 hour employees who would continue to work 40 hours per

The Union has failed to demonstrate that its proposal would actually offset the City's

FLSA liability. FLSA requires the City to pay overtime for hours worked in excess of 53 per



week or 212 in a 28 day work period The Union proposes that under its proposal the City can
stop paying overtime for regularly schedule hours worked m excess of 53 It is not clear how this
would work According to the Union, its proposal would lead to an increase in the employee's
pay by either 53% or 7.7% in any normal situaﬁon, that would lead to an increase in the
employee's regular rate of pay for FLSA purposes

Given that the City's wage proposal already exceeds CPl in the last two years of the
agreement, the Union's proposal would simply push wage increases that much further above CPI.
Comparability does not support an increase based on the 52 hour workweek assumption;
Oakland and San Francisco are the outliers whose impact on the Union's three-jurisdiction is
exaggerated by the very small sample size

Anincrease of 1% in flrefighter pay equates to seven positions Since this proposal has a
cost of up to 7.7% of salary, the proposal is the equivalent of nearly 54 positions

This proposal should be rejected and the City's proposal of status quo should prevail

The Union. Firefighters in San Jose work 56 hours per week Firefighters in the Big Bay
Four universe work, on average, 52 hours per week. The cost of this proposal is offset by the
average current cost of the Fair Labor Standards Act (FLSA) premium pay earned as a result of
regularly scheduled houys

Under FLSA, firefighters who work more than 53 hours per week are entitled to extra
half-time pay for each hour worked beyond 53 A firefighter who works 56 hours per week
receives three hours of pay at half the hourly rate (or 15 hours of straight time pay) as FLSA
premium pay If firefighters worked every week of every year on a 56 hour workweek, FLSA
premium pay would equal approximately 2 67% of salary

Under Section 7(k) of FLSA regulations:



(1) Cities may establish a work period of 7 to 28 days In San Jose, the FLSA
work period is 28 days Once the work period has been established, the employer is required to
pay FLSA premium pay for all hours worked in excess of the applicable "floor" in the designated
work period. There does not have to be any relationship between the designated work period
adopted by the employer and the traditional work schedule of employees

(2) For a designated 28-day work cycle, FLSA premium pay is incuired after 212
hours of work. San Jose firefighters do not work consistently more than 212 hours in every 28-
day FLSA cycle due to vacation, sick leave, or job-incurred disability leave. San Jose firefighters
receive, on average, 1 3-1.5% of base pay in FLSA premium pay, or $114 per month.

The Union's workweek comparability proposal would result in a firefighter receiving
$575 per month, or approximately 5.3% of base pay for continuing to work a 56 hour workweek.
All current scheduling practices would remain in place.

Discussion

This proposal by the Union is a unique and creative way in which to view the world in
order to support a wage increase.” The collective baigaining process itself offess multiple
opportunities to explore different approaches and methods However, as Arbitrator Brand aptly
observed in his 1991 Opinion, "last offer interest arbitration is not an innovative process." The
appropriate place for innovation is through bargaining itgelf, where the parties are able to explore
the ramifications of their actions and measure the risks of a new approach against the anticipated

rewards.

2 Union witness Randall Hudgins testified that although he knew of no other agency in
California with a program like that proposed by the Union, he believed in the early to mid-
1990's Oakland firefighters retained the 52-hour rate but agreed, through collective
bargaining, to wotk 8.7 shifts at straight time

14



San Jose firefighters work a 56 hour week, as do most firefighters throughout the state
As the Union points out, firefighters in the City and County of San Francisco, however, work a
48 hour week and those in the City of Oakland work a 52 hour week The result is that San Jose
firefighters necessarily earn less than those of Osakland and San Francisco on a per hour basis.
That alone cannot justify imposing a system of wage determination on San Jose which so
dramatically departs from the norm. The Union's proposal also would compel a defined universe
consisting solely of the "Big Bay Four," a universe never agreed to by the City and never
considered as the exclusive comparable by any Arbitration Board confronted with the question.

For these reasons the City's proposal prevails

() (et

lerilou H Cossack Date

K
v Concur

Dissent i ora Frimann Date

— {zoncur e S ,7"“’}—‘1% . e
Dissent L’”ﬁniaﬂ’ﬁﬁ?@em@dy&kany Date

ISSUE 3: TERRORISM/ANTITERRORISM PAY (Article 5.1.1).

City Proposal:

Status quo.

Union Proposal:

Effective July 1. 2006. all persons represented by the JAFF shal] receive a waree increase
of 2.0% for antiterrorism training. This shall be pensionable,

Positions of the Parties

The City. San Jose firefighters are not involved in anti-terrorism activities and do not

receive any anti-terrorism training, The Union's proposal is retroactive to July 1, 2006, despite

15



the fact the San Jose firefighters do not currently receive any anti-terrorism training None of the
documents introduced by the Union create new duties or responsibilities for San Jose firefighters
and none create any kind of anti-terrorism training referenced in the proposal.

The anti-terrorism training pay received by San Jose Police has specific procedures and
mandatory annual training. It was in response to higher than anticipated wage increases granted
to the firefighters after the POA had settled its contract.

Given that the City's wage proposal already exceeds CPI in the last two years of the
agreement, the Union's proposal would simply push wage increases that much further above CPI.
The proposal would push the wage increase of firefighters to a compound 7 8% increase in 2006.

Of the 16 agencies surveyed by the parties, only San Francisco receives terrorism training
pay, which is for terrorism response and not for anti-terrorism training San Francisco has long
agreed to "parity” between its police officers and firefighters San Francisco firefighters have this
benefit only because San Jose police officers received it several years ago.

There is no justification for a 2% increase retroactive to July 1, 2006 for anti-terrorism
training San Jose firefighters have not had and will not take. The proposal has an ongoing cost of
approximately $2.2 million and is the equivalent of 14 bargaining unit positions It is simply not
justified.

The Union. The 2.0% anti-terrorism pay proposal is less costly than a 2.0% base wage
increase because it does not drive roll-up pay enhancements like overtime It provides additional
pensionable compensation without increasing the overtime rate [t is not added to the base wage.

The proposal is justified because an additional 2 0% of compensation must be granted in
order for San Jose firefighters to regain their market position vis-a-vis the two comparable

universes



As a "targeted city" San Jose firefighters receive additional training and bear additional
work burdens due to identified terrorist security threats For this increase in anti-terrorism
readiness responsibilities, San Francisco firefighters receive an addition | 0% of base pay San

Jose potice officers receive additional anti-terrorism compensation equal to 5 0% of base pay

Discussion
The initial references to this proposal entitled it "Terrorism Response Training Pay."
(See note on Union Exhibit 5) The final proposal is entitled "Terrorism/Antiterrorism Pay." The
initial title more accurately reflects the documentary evidence introduced in support of it, i e,
Union Exhibits 21, 22, 23, 24 and 25.

Fire Department personnel were mandated to take training in addition to that required of
all public employees by the Office of Homeland Security All Battalion Chiefs and selected
Captains were required to take the 27 hour Incident Command 1CS-300 and 24 hour 1CS-400
classes (Special Bulletin #292, dated June 14, 2006) Both were funded by Homeland Security
funds All personnel were required to complete the National Incident Management System
(NIMS) introductory 1S-700 training course (Special Bulletin #90, dated October 4, 2005). The
course itself was to be completed online in one to one and one-half hours; the test was to
completed in hard copy and mailed to the Training Division All personnel were required to
complete the NIMS [(CS-200 training course (Special Bulletin #296, dated lune 26, 2006). The
course itself was to be completed online in one and one-half to two hours; the test was to be
completed in hard copy and mailed to the Training Division. All Battalion Chiefs and above and
Senior Dispatchers and above and all those on the Battalion Chief's promotional list were
directed to complete NIMS [S-800 course (Special Bulletin #297, dated June 26, 2006). The

course itself was to be completed online in two to two and one-half hours; the test was to be



completed in hard copy and mailed to the Training Division All uniform personnel were
required to take three and one-half hours of Seldom Used Skills training (Special Bulletin #45,
dated Aupust 25, 2006)

Awarding the Union's proposal would undo the inequity resulting from the adopted City
proposal which reduced the 2007 wage increase by the amount of the cost of any increase in
Special Operations pay. As previously stated, that reduction is not supported by any internal or
external comparison. A premium for acquisition of added skills and training to combat the very
real threat of terrorist attack, on the bther hand, is supported by internal comparison with the

premium paid San Jose police and by external comparison with the premium paid San Francisco

firefighters. The Union's proposal is ado}e
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ISSUE 4;: EMERGENCY MEDICAL TECHNICIAN (EMT) PAY (Article 3.3)

The parties are in agreement that the status quo should prevail

Jerilou H Cossack Date
Chair
Concur
Dissent City Panel Member Nora Frimann Date
Concur
Dissent Union Panel Member Randy Sekany Date
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ISSUE 5: LONGEVITY PAY (Article 5.1.2)

City Proposal

Status quo

Union Proposal

Effective January 1. 2008 all persons with more than twenty (20 vears of service shall
receive a base pay incirease equivalent to five and one-guarter percent (5.25%) of the

eligible employee’s base rate.

Positions of the Parties

The City The Union presented no evidence in the arbitration hearings to support its
longevity pay proposal. The proposat is unclear, since there is no definition of "years of service,"
which could refer to years of City service, years of bargaining unit service, or even years of
service with a reciprocal agency. There has been no showing of an operational need for longevity
pay, which is traditionaily used to provide an incentive for employees to work longer. San Jose
has no retention problem. The average bargaining unit member reties at age 56 1/2 with more
than 29 years of service Longevity pay was presented as a "placeholder” for the pension issue
and is not supported by either party's proposal on pension, since both parties have proposed
retirement formulae with 90% maximum benefits. The City's wage proposal already provides
wages significantly in excess of any anticipated CPl increases. There is no evidence any
comparable agency pays longevity pay. The cost of this proposal is unclear.

The Union. If the arbitrator is persuaded to award the City's proposal on the "Back 40"
retirtement proposal, fairness dictates adoption of the Union's proposal for longevity pay for
several reasons. First, the "Back 40" formula does not match the relative benefit percentages at
equal years of service under the universal market standard offered by CalPERS This proposal

closes the gap in an employee's accrual rate between the "Back 40" proposal and the CalPERS

19



industry standard Second, longevity pay will encourage employees to work longer by increasing
pay and retirement benefits based on longer years of service Third, the cost is minimal City
actuary John Barte] declared that implementation of the longevity pay proposal would increase
the City's contribution rate by only 1 11 to 1 21%. Awarding the City's "Back 40" benefit
formula (costed by Plan actuary Segal at 3 32%) with the Union's longevity pay proposal would
generate a pension benefit with accrual rates closer to the market at a combined increase to the

City's contribution rate of 4 53%

Discussion

For many years the parties have adopted a stand alone retirement plan and have decided
not to be part of CalPERS. While benefit enhancements have occurred over the years as
CalPERS benefits have increased, the San Jose system has never exactly mirrored CalPERS

As the City points out, longevity pay is traditionally used to provide an incentive for
employees to work longer. The evidence establishes San Jose firefighters, on the average, work
more than 29 years. The effect of granting the Unions longevity pay proposal would be to
increase the retirement payout to close to 95 percent for most everyone. That payout is
substantially more than that received under CalPERS or any other jurisdiction and is not

justified. The City's proposal is adopt
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ISSUE 6: HOLIDAY IN LIEU PAY (Article 24.2) ~

The parties have agreed the s y& quo should prevail
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ISSUE 7: SPECIAL OPERATIONS PAY (Articles 5.2 and 16}

Citv Proposal
5.2 Special Operations Hazardeus-laeident-Team-HIH

52.1 All employees assigned to the Hazardous Incident Team (HIT) program
shall be paid an amount equivalent to a one (1) step increase under the biweekly
pay plan, or approximately five percent (5.0) during each biweekly pay period of
such assignment.

5.2.1 Relief personnel who are assigned to the HIT Unit during the absence of
regularly assigned unit members shall be paid $15 00 for such assignment during
which four (4) or more consecutive hours are worked

522 Prior to July 1. 2008, the City will provide Local 230 with the EOPP

Section covering the HIT program amended to include the following:

»  Skill-hased bidding whereby emplovees with higher levels of skill
and/or _training applicable to the HIT Program will have priority in
biddine into the Program and senjority will be used as a tiebreaker:

» A requirement that any individual assigned to the HIT Program will
remain with the HIT Program for a period of three (3) vears following
the compietion of any minimum skill and certification requirements;
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523

A requirement that all_personnel assigned to the HIT Program will
maintain and annually demonstrate required skills and complete any
mandatory continuing education; and

« A restriction limitine shift trades and relief assignments for personnel
assiened to the HIT Unit to other emplovees assigned to the Program
or_with qualified relief pool members who had completed the
minimum skill and certification requirements.

The Department will adopt the revised EOPP effective July 1. 2008,

Effective the beginning of the first payroll pay period after the final

524

adopted of the revised EQPP covering the HIT Program, gualified relief
personnel who are assigned to the HIT Unit during the absence of
regularly assigned unit members shall be paid $25.00 for such assignment
durineg which four (4) or more consecutive hours are worked.

On or about January 1, 2008, the City will provide Local 230 with a draft

5.2.3

EOPP describine the USAR program. This draft policy will contain the

following:

«  Skill-based bidding whereby emplovees with higher levels of skill
and/or training applicable to the USAR Program will have priority in
bidding into the Program and seniority will be used as a tiebreaker.

» A requirement that any individual assiened to the USAR Program will
remain with that Company for a period of three (3) years following the
completion of any minimum skill and certification requirements.

* A requirement that all personpel assigned to the USAR Program wil]
maintain and annually demonstrate required skills and complete any
mandatory continuing education; and

» A restriction limiting shift trades and relief assignments for personnel
assiened to a USAR Company to other employees assigned to the
USAR Proeram or with qualified relief pool meinbers who have
campleted the minimum skill and certification requirements. -

Local 230 will review and comment on the draft EOPP describing the
USAR program and may reguest bargaining over any matters within the
scope of representation (not including items enummerated in this section) on
or before March 1. 2008.

Effective the later of July 1. 2008 or the beginning of the first payroll pay

period after the parties reach agreement on the EQPP describing the
USAR proeram, all employees assigned to a USAR Company shail be




5.2.6

paid_an amount equivalent to a one {1) step increase under the biweekly
pay_play. or approximately five percent (5.0%) during each biweekly pay

period of such assignment.

Effective the later of July 1. 2008, or the beginning of the first payroll pay

5.2.7

period after the parties reach agreement on the EOPP desciibing the
USAR program, qualified relief personnel who are assigned to a USAR
Company during the absence of regularly assigned unit members shall be
paid $25.00 for such assignment during which four (4) or more
consecutive hours are worked.

Anyv general ware adiustmert effective on or after June 29, 2008 shall be

5.2.8

reduced by the cost of any increased premium pay for Special Operations.

Any negotiations over the development of policies pursuant o section 5.2

or any subsection therefore, shall not be subiect to arhitration under
Charter Section 1111 or the any provision of the MOA,

ARTICLE 16 MANAGEMENT RIGHTS
The pariies agree that OAG Section 240 shall contain the following language:

16.3

249 ]

A

2

Transfers and Assignments

Authority

EHE O o o

Move from 240.]1 11. All transfers of personnel within the JFD shall be
made on the basis of seniority rights, except transfers made by mutual
agreement, bi-lingual positions assignments, assignments to the HIT Unit,
assienments to a USAR Company, and transfers for the good of the
Department

Union Proposal

52

Special Operations Pay. Compensation for the special operalions assigniments

referenced below shall be calculated from the eligible employee's base rate. In the

event that an emplovee is eligible for more than one such benefit, compensation

for each shall be separately calculated from the base rate and shall not be

compounded. Compensation for the benefits referenced below shall be

pensionable.

5.2.1 Hazardous Incident Team (HIT).  Effective July 1. 2007 | all employees
assigned to the Hazardous Incident Team (HIT) program (i.e.. Engine 29, Truck
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29 and HIT 29) shall be paid an amount equivaient to a one (1) step increase
under the biweekly pay plan, or approximately five percent (5 0%) during each
biweekly pay period of such assignment

3.2.1.2 Relief personnel who are assigned to the HIT Unit during the absence of
regularly assigned unit members shall be paid $15.00 for such assignment
during which four (4) or more hours are worked. Article 5.2.1.2 shall
become inoperable effective July 1. 2007,

522  Urban Search and Rescue Program Companies (USAR}. Effective July 1, 2007 all
emplovees assioned to USAR Program Companies (e.g.. engine personnel and
LUSAR personnel) shall be paid an amount equivalent to a one (1) step increase
under the biweekly pay plan. or approximately five percent (5.0%) during each
biweekly pay period of such assignments.

523  Airport Rescue Firefighting Program Companies (ARFF). Effective July 1. 2007
a1l emplovees assigned to ARFF Program Companies (i.e.. Station 20 personnel
and Support Engine or Truck Company peisonnel) shall be paid an amount
equivalent to a one (1) step increase under the biweekly pay plan, or
approximately five percent (5.0%) dusing each biweekly pay period_of such

assignment.

Positions of the Parties

The City. The proposals of both parties expand the City's Special (Operations Pay;
however, the Union's proposal is excessive. The City's proposal also requires the parties to meet
and confer over and develop a policy and procedure covering the USAR companies prior to
implementing additional pay for personnel regularly assigned to a USAR company While the
Union's proposal is purely economic, with no thought to the need for policies and procedures to
govern assignment, the City’s proposal requires the parties to each agreement over the policies
and procedures as a condition precedent Lo any increase in pay.

The lack of existing operational procedures for USAR and ARFF evince a need for
negotiations over these procedures prior to implementing pay increases If the Arbitration Board

awards an expansion of premium pay to USAR and ARFF companies without any provision,



whatsoever, for the implementation of a policy consistent with the programs' needs, there will be
no incentive for the Union to negotiate over the policies necessary to create effective programs.

There is no basis for extending premium pay to support companies While support
company personnel are an important aspect of any special operations company, it would be an
extravagance to pay them the same as members of the primary company and would encourage
personnel to bid for the support companies, where they could receive the same pay without the
same level or training or emergency duties. There is no evidence any other comparable agency
pays premium pay for members of suppoit companies.

There is no evidence any ARFF unit in the country receives special operations pay and
only one of the 16 jurisdictions surveyed by the parties, Santa Clara County, pays any kind of
premium pay for USAR. Santa Clara County’s premium is far less generous than that proposed
by San Jose. Santa Clara County pays only for members of the "task force," which is trained in
and responds to both USAR and HIT scenarios. San Jose already pays a premium for HIT and
has proposed premium pay for members assigned to a USAR company

The Union. In part, the Union's proposal is premised on internal comparison to the
"special duties” pay received by San Jose police officers under the POA contract. San Jose police
officers receive a one-step pay increase (5%) for specialty assignments for bomb squad, K-9
patrol, motorcycle duty, training officers assignment, MERGE (SWAT) unit, mounted (horse)
patrol, and air operations Arbitrator Brand eaplained the comparison to specialty pay for San
Jose police officers is appropriate even though such pay is not generally accorded firefighters in

the external labor market because "there are no effective external comparisons by which to judge

{the] proposal.”



Firefighters have trained and are trained to provide the specialty operations services in
HIT, ARFF and USAR compﬁnies Lack of compensation, at least in the USAR companies, has
resulted in a significant vacancy rate approaching 25% This is disheartening since San Jose is
the only department in Santa Clara County with dedicated medium USAR companies

The cost of the Union proposal is small. The City decides whether to engage in these
special operations, and consistent with safe work loads, how many personnel to assign to them.

The Department is not required to have these special operations However, if it does,
firefighters, qua police officers, should be compensated where they have completed the training
and bear the responsibility of providing the special operations employed by the Department.

Discussion ™"

As a general matter, when employees acquire and use special skills above and beyond
those normally required of their position, additional compensation is appropriate. Both parties
recognize the legitimacy of the claim for additional pay for additional skills. They diverge on
three major points: (1) whether or not support personnel should be compensated for having
acquired the additional skills even though they are not the first line of persons called upon to use
those skills: (2) whether those persons assigned to Airport duties should receive additional
compensation; and (3) whether operation policies and procedures must be in place prior to the
receipt of additional compensation.

No other jurisdiction in the state pays firefighters for additional airport responsibilities,
although certainly firefighter duties have increased at every airport since September 11. There is
no comparable justification for the Union’s proposal to provide San Jose firefighters with a 5%

premium for their Airport responsibilities. While the Union made the general assertion of

[



internal comparability with respect to certain San Jose police special assignments, there was no

-

P2A (‘,nn-ﬂ.ﬂ-ad—éf.—m LAt

evidence in support of that assertion introduced iffto this record

Certainly those firefighters who provide support back-up in the HIT and USAR teams
must devote extra time and effort to maintain their special skills beyond the time and effort they
must expend, generaily, to maintain their overall skill levels That time is compensated at their
regular rate of pay. When they perform the HIT and USAR duties, the City's proposal provides
additional compensation for the performance of those additional responsibilities

Finally, the operational aspects of the City's proposal are reasonable. Policy and
procedure dare important aspects of any program.

The City's proposal is adopted,
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JSSUE 8: SUPPORT PARAMEDICS (Articles 5.4 and 16}

Prior to completion of the Board's deliberations the parties reached the following

agreement on this issue:
Article 5.4 PARAMEDICS

54  Paramedics. Each employee licensed by the State of California, accredited by the
County of Santa Clara and assigned to front line or support paramedic duty as a
paramedic shall be eligible for paramedic premium pay.

54.1 Paramedic premium pay for front line paramedics shall be an amount
equal t eleven and one-half percent (11.5%}) of top step firefighter base
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542

543

544

545

biweekly pay for each pay period in which the employee is entitled to
receive a salary Beginning in pay period 19 of 1996 (August 25, 1996),
paramedic premium pay for front line paramedics shall be an amount
equal to twelve percent {12%) of top siep firefighter base biweekly pay for
each pay period in which the employee is entitled to receive a salary

Paramedic premium pay for support paramedics shall be an amount equal
to eight percent (8%) of top step firefighter base biweekly pay for each
pay period in which the employee is entitied to receive a salary. Effective
May 1. 2007, employees who are newly designated as support paramedics
shall receive paramedic premium pay in an amouit equal to five percent
(5%) of top step firefighter base biweekly pay for each pay period in
which the employee is entitled to receive a salary. Employees previously
designated as support paramedics shall have their paramedic premium pay
frozen and "Y-rated” and_shall continue fo receive that_amount as
paramedic premium pay until such time as that amount is either less than
or equals five percent (5%) of top step firefighter base biweekly pay in
which event that support paramedic shall continue thereafter to receive as
paramedic premium pay an amount equal to five percent (5%) of top step
firefiohter base biweekly pay for each pay period in which the employee s
entitled to receive a salary.

5.4.2 1 The City may assign up to a maximum of one-hundred forty-seven
(14706) support paramedics.  1f a support paramedic fails to
complete the required number of patient contact reports in any
given calendar quarter. he Of she shall not receive Supporf
Paramedic premium pay until the beginning of the first payroll
period after he or she completes al least three (3) patient contact
reports in a calendar quarter.

Paramedic premium pay shail commence with the first full pay period
following meeting all of the requirements in section 5.4 above However,
if all requirements are met on the first Sunday or Monday of a pay period,
premium pay will begin in that pay period

Paramedic premium pay shall not be considered "compensation” for the
purpose of computing retirement benefits in accordance with the
provisions of Section 3 36 020(C) of the City of San Jose Municipal Code.
The Unton agrees not to propose that paramedic premium pay be included
in the definition of "compensation” in the 1996 Folice & Fire Retirement
Plan negotiations or the 1996 MOA negotiations

If the performance or behavior of a fyont-line or support paramedic 18

under investigation by the Fire Department or City Medical Director, the
employee shall be removed from paramedic duties during the
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546

investigation, however, paramedic premium pay will not be suspended
until the investigation is complete. If the investigation tesults in findings
of misconduct, the employee will be removed from the paramedic
program Paramedic premium pay will immediately cease, and premium
pay paid from the date the employee was unassigned from the City's
paramedic program will be collected from the employee.

The Department reserves the right to assign up to one Support Paramedic
pogition to each Company on each shift. The Support Paramedic position
will be reserved for the most senior_Support Paramedic that bids on a
Company where no support paramedic exists on that Company. This
process will normally be completed through attrition. However, the Fire
Chief retains the right to reassign for the good of the department.

If no Support Paramedic bids for an open Support Paramedic position. the
lease senior relief Support Paramedic will be agsioned to that position.

half of e okt (28) £ ¥ L . e

16.3  The parties agree that OAG Section 240 shall contain the following language:

2401

A.

Transfers and Assignments
Authority

1t is recognized and agreed that the primary obligation of the Department
is to provide service of the highest quality to the public The right to
assign personnel is inherent to providing such quality service
Management also recognizes the desire of employees 1o periodically
request changes in work assignments

Officers may refuse any request for transfer of personnel within their
command if in their opinion such transfer would reduce efficiency of the
Department Any such transfer and the reasons therefore shall be set forth
in writing by the officer refusing the transfer and sent to the Fire Chief,
through channels, with a copy delivered to the member requesting the
transfer

If the Chief denies the bid without a recommendation from the Chain of
command, the reasons for such denial shl} be given in writing to the
employee The employee requesting the transfer which has been refused
shall have five {5) days from the receipt of the notice of refusal to file
written objections with the Chief
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Move from 240.1(C)1. All transfers of personnel within the STFD shall be
made on the basis of senjority rights, except transfer made by mutval
agreement, support paramedics, bi-lingual positions assignments and
transfers for the good of the Department

If the employee wishes to appeal the Chief's denial, the employee may
within ten (10) working days, request a review by the City Manager or
designee. Such request shall be in writing, and shall include reasons why
the employee is not satisfied with the decision rendered. The City
Manager has ten (10) working days in which to notify the employee of the
results of such review The decision of the City Manager or designee shall
be final and binding.

The City shall amend the OAG to permit Inspectors in the Fire Prevention
Bureau to bid within the Inspector Series by seniority once the position
becomes vacant

The Chief retains the right to deny a bid, change the location of a position,
or change an assignment to meet workload demands.

This agreement is considered tentative and shall not be considered final or binding until either:
(1) attached and incorporated into a final arbitration award; or (2) a final agreement on all terms
has been reached and both ratified by union members and approved by the City Council. This
tentative agreement shall not be precedential and shall not bind either party to propose of agree
to any specific term for any future agregment.
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ISSUE 9: OVERTIME EXEMPTION (Articles 5. 10. 11. and 14)

City Prog_ osal

ARTICLES WAGES AND SPECIAL PAY
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Administrative Assignment Incentive Pay The City and Union acknowledge that
certain employees in non-exempt positions as provided under the Fair Labor
Standards Act and represented by the Union are needed to staff foity (40) hour per
week assignments and that, while assigned to such duties, these non-exempt
employees are limited in their ability to work Minimum Staffing, are not eligible
for FLSA overtime based on their regular work schedule and do not receive the
work schedule advantages afforded to those non-exempt employees on twenty
four (24) hour shift assignments Therefore, the City agrees to provide
Administrative Assignment Incentive Pay in the amount of $36 per pay period to
those non-exempt employees assigned to forty (40) hour per week positions

ARTICLE 10 CALL BACK PAY AND STANDBY PAY

101

102

Any employee in_a non-exempt position as provided under the Fair Labor
Standards Act who is called back to work after the employee has worked their
scheduled shift and has departed from their place of employment shall be credited
with overtime for the time worked, or for three (3) hours at the appropriate rate of
compensation, whichever is greater. Such non-exempt A+ employee called back
to duty shall be entitled to the three (3) hour minimum call back compensation
only once per workday; for subsequent call backs during the same day, the non-
exempt employee shall be credited with the time worked or for one-half (1/2)
hours at the appropriate rate, whichever is greater

Time worked for minimum staffing and call back purposes shall begin when a# a
non-exempt employee arrives at the work site. Non-exempt employees shall be
allowed one and one half (1 3) hours to arrive at the work site after receiving the
call to report to duty.

Employees in non-exempt positions as provided under the Fair Labor Standards
Act who are required 10 ﬁerfozm standby duty shall be credited with two (2) hours
compensation at the appropriate rate for such standby duty performed cn a
regularly assigned work day and three (3) hours compensation at the appropriate
rate for such standby duty assigned on regularly scheduled days off When such
non-exempt ar employee assigned such standby duty is called back, the non-
exempt employee shall be entitled to the compensation provided by Section 10,1
only, and to no compensation pursuant to this Section 10.2.

Emplovees in exempt positions as provided uner the Fair Labor Standards Act are
not entitled to call back pay under Section 10.1 o1 standby pay under Section
10.2.

ARTICLE 11 WITNESS LEAVE

112

Each employee of the City in a non-exempt position as provided undes the Fair
Labor Standards Act who is called from off-duty status to testify in an arbitration,
administrative hearing or in court, under subpoena sought by the Cit or other
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directive of the City on any subject connected with their employment, shall be
credited with overtime for the time spent by the non-exempt employee in such
arbitration, administrative hearing or court, or for three {3) hours, whichever is
greater, less any and all witness fees which the non-exempt employee may receive
thereafter '

ARTICLE 14 HOURS OF WORK AND OVERTIME

141

145

The work week shall be seven (7) days commencing at 12:01 am. Sunday and
ending at 12:00 Midnight the following Saturday, unless an employee is assigned
to a different FLSA workweek. '

An employee in_a nop-exempt position as provided under the Fair Labor
Standards Act who is authorized or required to work overtime who works in
excess of eight (8) or nine (9) hours per day, or twenty four (24} hours per day is
assigned to a work schedule of fifty six (56) hours pes week, shall be
compensated at the rate of one and one-half (1 5) the non-exempt employee's
hourly rate, except when such excess hours result from a change in such
employee's work week or shift or from the requirement that such employee fulfill
their work week requirement. No overtime compensation shall be paid for
overtime worked which does not exceed thirty (30) minutes per day. Overtime
worked which exceeds thirty (30) minutes in any work day shall be computed to
the nearest one-half (1/2) hour.

1451 A non-exempt employee assigned to a fifty-six (56) hour work week
required to work overtime for work regularly assigned to forty (40) hour
work week non-exempt employees, or for the purpose of back filling an
absence created by a non-exempt employee assigned to a forty (40} hour
work week shall be compensated at the overtime rate of one and one-half
(1.5) times the employees 1.4 rate for each overtime hour worked in the
forty (40) hour position. In all other instances an employee assigned to a
fifty-six (56) hour work week shall not be eligible for overtime at the 1.4
rate. An employee assigned to a fifty-six (56) hour work week shall not be
eligible for overtime pay based on conversion to the forty (40) hour work
week pay rate when assigned work which is part of the suppression line
job function for their rank e g., QAB's promotional interview boards,
suppression line training, EMT proctoring, and special projects or
committees.

An emplovee who is regularly assigned to a non-exempt position and is
assiened to work in an exempt position as provided under the Fair Labor
Standards Act will not be entitled to any overtime for work performed in
excess of the exempt position's regularly scheduled work day or work
week.




146 Overtime worked shall be compensated, at the one and one-half {1 5) rate, by
compensatory time However, the Department Head may authorize payment in
lieu of compensatory time where providing such compensatory time would impair
departmental operations or efficiency Except in extenuating circumstances, once
the non-exempt employee has received approval from the appropriate authority 1o
take compensatory time off, payment for such approved time off shall not be
authorized A non-exempt employee who transfers from working a forty (40) hour
per week assignment to working twenty-four (24) hour shifts, or vice versa, shall
have the employee's unused compensatory time balance converted accordingly b a
factorof 1 4

147  Compensatory time credited to ap a non-exempt employee, and which is not take
within twenty-six (26} pay periods following the pay period in which the overtime
is worked, shall be paid to the non-exempt employee at the appropriate rate.

1471 Compensatory time earned while on a forty (40) hour week assignment
shall be converted to reflect a fifty-six (56) hour work schedule whenever
the non-exempt employee is transferred to a fifty-six (56) hour work
schedule. Compensatory time earned while on a fifty-six hour week
assignment shall be converted to reflect a forty (40) hour work schedule
whenever anr a non-exempt employee is transferred to a forty (40) hour
waork schedule

14.13  All employees assigned to fir line suppression duties shail receive ninety (%0)
rninutes per sift for exercise or work-out needs in accordance with applicable
Department policies, provided, however, that this provision shall not entitle any
employee to overtime pay work for the purposes of exercising,

Union Proposal

Status quo

Positions of the Parties

The City, The City’s proposal is to clarify the MOA so that all references to overtime,
administrative assignment incentive pay, call back and standby pay, and witness leave pay apply
only to employees who are not exempt from FL.SA. The City has not yet made a determination
that any bargaining unit classification is exempt from FLSA However, the City does not wish to
pay exempt employees overtime Since this is more of a clarification than a change in the status

quo, the Charter factors do not have substantial impact on the proposal.
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The Union. In 1991 the City proposed to remove battalion chiefs from the bargaining
unit. Arbitrator Brand denied the City's demand, finding that among the four large fire
departments in Northern California, three (including San Jose) had battalion chiefs in the unit
and one (Contra Costa County) did not. Arbitrator Brand noted that removing batialion chiefs
from the unit would be a significant change, since they had been in the unit since the beginning
of collective bargaining In the present arbitration, the City is proposing to leave the battalion
chiefs in the bargaining unit but deny them significant contractual benefits. The City's own Fire
Department operational expert, Scott Kenley, stated unequivocally that in his experience and 10
his knowledge battalion chiefs are paid FLSA overtime The City's proposal must be denied.

Discussion

Battalion Chiefs have been in the bargaining unit, and receiving the wages and benefits
bargaining for the entire bargaining unit, since the inception of bargaining between the parties
As the Union points out, in 1991 Arbitrator Brand rejected the City's attempt to remove them
from the bargaining unit. The City's proposal in these proceedings would deny Battalion Chiefs
the benefit of past bargains struck between the parties The City has not met its burden of proof
to establish why such a radical departure from historical norm should be awarded

The Union's proposal is adoptec
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Category 2: Health Insurance

ISSUE 10; INSURANCE BENEFITS (Article 6)

City Proposal

ARTICLE 6 INSURANCE BENEFITS

61

Health Insurance Coverage

6.1.1

6.12

Eligible employees may elect health insurance coverage under one (1) of
the three3) plans for employee only or for employee and dependents. As

¢ the offective-d  thigt the slans include- Blue Shisld.
icaiser-and-Lifesuard:

The City will pay ninety percent (90%) of the full premium cost of the
lowest cost plan for employee or for employee and dependent coverage,
and the employee will pay ten percent (10%}) of the premium of the lowest
cost plan up to the maximum of $25 00 per month. Any additional amount
above the cost of the lowest priced plan, less $25.00 per month, required
for the premium of any plan other than the lowest priced plan shall be paid
by the employee

Effective the first pav period of payroll calendar year 2006, the City will

nay ninety {90%) percent of the full preminum cost of the lowest cost plan
for emplovee or for employee and dependent coverage, and the employee
will pavy ten (10%) of the premium of the lowest cost plan up to a
maximum of $50.00 month. Any additional amount above the cost of the
lowest priced plan, less $50.00per month, required for the premium of any
plan other than the lowest priced plan shall be paid by the emplovee.

Effective the first pay period of payroll calendar year 2007, the City will

pay ninety (90%) percent of the full premium cost of the lowest cost pian
for employee or for employee and dependent coverage. and the employee
will pay ten (10%) of the premium of the fowest cost ptan up to a
maximum of $100.00 per month. Any additional amount above the cost of
the lowest priced plan. less $100.00per month, required for the premium
of any plan other than the lowest priced plan shall be paid by the

employee.

Effective the fiist payv period of pavroll calendar vear 2008, the City will

pay ninety (90%) percent of the full premium cost of the lowest cost plan
for employee or for employee and dependent coverage, and the employee
will pay ten (10%) of the premium of the lowest cost plan up to a

maximum of $150.00 pet month. Any additional amount above the cost of
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the lowest priced plan, less $130.00per menth, required for the premium
of any plan other than the lowest priced plan shall be_paid by the

employee.

Effective the first pay period of payroll calendar vear 2009, the City will

pay ninety (90%) percent of the full premium cost of the lowest cost plan
for emnloyee or for employee and dependent coverage, and the emplovee
will pay ten (10%) of the premium of the lowest cost plan. Any additional
amount above 90% of the cost of the lowest priced plan required for the
premium of any plan other than the lowest priced plan shall be paid by the

employee.

Union Propgsal

ARTICLE 6 INSURANCE BENEFITS

6.1

Health Insurance Coverage

6.1.1

Eligible employees may elect health insurance coverage under one (1) of
the three (3) plans for employee only or for employee and dependents. As
of the effective date of this Agreement, the plans include: Blue Shield,
Kaiser, and Lifeguard.

The City will pay ninety percent {(30%) of the full premium cost of the
lowest cost plan for employee or for employee and dependent coverage,
and the employee will pay ten percent (10%) of the premium of the lowest
cost plan up to the maximum of $25.00 per month. Any additional amount
above the cost of the lowest priced plan, less $25 00 per month, required
for the premium of any plan other than the Jowest priced plan shall be paid
by the employee

Effective January 1, 2007, the City will pay ninety (90%) percent of the

full premium cost of the lowest cost plan for employee or for emplovyee
and dependent coverage and the emplovee will pay ten (10%) percent of
the premium of the lowest cost plan up to a maximum of $100.00 per
month. Any additional amount above the cost of the lowest priced plan,
iess $100.00 per month. required for the premium of any plan other than
the lowest priced plan shall be paid by the employee.

Effective January 1, 2008, the City will pay ninety (90%) percent of the

full premium cost of the lowest cost plan for employee or for employee
and dependent coverape and the employee will pay ten (10%) percent of
the premium of the lowest cost plap up to a maximum of $i50.00 per
month. Any additional amount abgve the cost of the lowest priced plan.
less $150.00 per month. required for the premium of any plan other than

the lowest priced plan shall be paid by the employee.

36



I’osit__ions of the Parties
The City. The City splits health insurance premiums with its employees on a
90%/10% basis The employee contribution has historically been capped at $25.00 The City has
negotiated a phased-in elimination of the cap, with an intent to eliminate it altogether in 2009,
Every bargaining unit/employee group except the firefighters has agreed to increases in the cap
to $50.00 in 2006, $100 00 in 2007, and $130 00 in 2008 The Union's proposal falls short
because it does not include the $50 00 cap in 2006 agreed to by every other bargaining group and
it does not ensure the goal of capping the employees’ share at 10% of the cost of the premium. A
percentage cap, as opposed to a monetary cap, is critical to ensure an equitable split of the
increasingly expensive costs of health insurance. Workers in California pay an average of 12%
of single coverage and 25% of family coverage Moreover, 69% of large employers reported they
were "likely to increase the amount employees pay for health insurance in 2007 " The Ciiy's
fiscal condition demands that cost sharing be implemented for firefighters as it has been for eery
other employee unit
The Union. The Union has accepled the same increases to an employee's cost share for
health premiums as those in place during the term of the POA collective bargaining agreement
except the Union does not propose to retroactively implement the share split prior to January I,
2007 The City's proposal to shift onto employees the full cost of 10% of all future heaith
insurance premiums for the lowest priced health plan option beginning in 2009 is wholly
unjustified by any labor market comparison. The City controls negotiation of plan provisions

with health care providers To shift onto firefighters liability for future unknown health insurance

premium increases beginning in 2009 is unacceptable. It does nothing to collectively address the
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forces driving health care costs The City's proposal seeks to Impose costs on firefighters not
imposed on any other City emplz:)yee unit

Discussion

The Union's pioposal tracks what exists in other bargaining units, none of which
has, to date, agreed (o accept a straight percentage allotment As the Union points out, the City
controls the negotiation of plan provisions and the Union has no ability to influence those
negotiations. Just as it was inappropriate to burden the City with an unknown general wage
increase, so it is inappropriate to burden the empEoyees represented by the Union with unknown

expenses over which they have no control

The Union's proposal ls\?pted
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ISSUE 11; HEALTH INSURANCE - PLAN DESIGN CO-PAPYS (Article 6.1.7)

City Proposal

617 Effective January 1. 2008. co-pays for all available HMO plans shall be as
follows:

4 Office Visit Co-pay shali be increased to $10.
b. Prescription Co-pay shall be increased to $5 for generic and $10 for brand name.
c.  Emergency Room Co-pay shall be increased to $50.

Union Proposal

Status quo.
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Paositions of the Parties

The City. In dealing with the skyrocketing cost of health insurance, employers must lock
not only at cost sharing but also at plan design Because of their anticipated impact on employee
behavior, plan design changes can reduce premiums while only modestly affecting employee
service and choice. Under the City's current Kaiser HMO plan, there is no co-pay for normal
office or emergency room visits and no differential between generic and brand name pharmacy
prescriptions The co-pays proposed are reasonable and consistent with the standard established
by the vast majority of Bay Area jurisdictions. Of the eleven Bay Area jurisdictions surveyed,
more than 90% have a $10 co-pay for standard office visits, a $5 co-pay for generic drugs, at
least a $10 co-pay for brand name drugs, and a $50 co-pay for emergency room visits. The
proposal is fiscaily responsible and a necessary building block toward a more fiscally-sound
approach toward managing health care costs

The Union. This proposal is a radical change in benefits with cost implications affecting
both active and retired firefighters. It will generate huge, undisclosed and unjustified cost savings
to the City. The proposal seeks to impose costs on firefighters not imposed on any other City
employee unit It is unjustified

Discussion

The cost of health care has been burgeoning in recent years. The proposal put forward by
the City is not unreasonable It is consistent with the practice in the vast majority of similar

jurisdictions.

Thc City proposal is adopt/

/J/cn%ou H. Cossack Date
Chair
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ISSUE 12: DENTAL INSURANCE - COST SHARING FORMULA (Auticle 6.2)

City Proposal
6.2 Dental Insurance

62.1 The City will provide the dental insurance coverage for eligible full-time
employees and their dependents in accordance with one (1) of the two-{H
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6 2.1.1 Effective January 1, 2001, each eligible fuli-time employee and
dependents shall receive a lifetime maximum of $2,000 orthodontia
coverage in the Delta Dental Plan.

6.2 1.2 Effective January 1, 2001, each eligible full-time employee and
dependents shall receive a fifetime maximum annual dental benefit of
$1,5000 under the Delta Dental Plan

622 Effective the first pay period of payroll calendar year 2006, the
City will provide dental coverage in the lowest priced plan for eligible full
time emplovees and their dependents. If an employee selects a plan other
than the lowest priced plan, the City will pay ninety-five (95%) of the full
premium cost for the selected dental coverage for eligible full time
employees and their dependents and the employee shall pay five percent
(5%) of the full premium costs for the selected plan.

=
.
o

\:

Employees who retire will be eligible to continue dental coverage under
the terms defined in the San Jose Municipal Code Section 3 .36, et seq

o)
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L
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6.2 264 If the retiree who has selected the prepaid dental coverage option moves
a significant distance away from a designated dental center, that employee
may elect to be covered by the other available opfion(s)

Union Proposal

62 Dental Insurance

6.2.1 The City will provide the dental insurance coverage for eligible full-time
employees and their dependents in accordance with one (1) of the two (2)
available plans. As of the effective date of this agreement, the plans
include an indemnity plan, administered by Delta Dental, and a prepaid
plan, insured through Dental Benefit Providers. The dental program
provided shall include an option for either prepaid or indemnity coverage
The City shall pay whatever cost increases are incurred during the term of
this Agreement for any improvements in dental and orthodontia coverage
resulting from these discussions.

6211 Effective Japuary 1, 2001, each eligible full-time employee and
dependents shall receive a lifetime maximum of $2,000 orthodontia
coverage in the Delta Dental Plan

6 2 1.2 Effective January—+2601each the term of this agreement, all active,
eligible full-time employee and their dependents shall receive a

lifetime maximum of $2,000 per eligible full-time emplovee and their
dependents for orthodontic coverage and a maximum for annuat dental

benefit of $1,500 per calendar year underthe-Delta-Dental-Plan

6.2.1.3 Effective January 1. 2007, the City will provide dental coverage in the
lowest priced plan for eligible full time employees and their
dependents. If an employee selects a plan other.than the lowest priced
plan. the City will pay ninety-five {95%) of the full premium cost for
the selected dental coverage for eligible fulltime employees and their
dependents and the emplovee shal]l pay five percent (5%) of the fuil
premium cost for the selected plan,

622 Employees who retire will be eiigible to continue dental coverage under
the terms defined in the San Jose Municipal Code Section 3 36, et seq.

62.3 If the retiree who has selected the prepaid dental coverage option moves a
significant distance away from a designated dental center, that employee
may elect to be covered by the other available option(s).



Positions of the Parties

The City. Dental plan costs have also risen, although not as dramatically as health plan
costs The City has modified its dental benefits with every other employees, adopting a 95%/5%
split in premium costs based on the lowest priced pian, effective January 1, 2006 There is no
reason the firefighters should be granted a one year reprieve on such an adjustment where every
other employee group agreed to a 2006 implementation date Internal comparability demands
that the firefighters accept the modifications to dental insurance agreed to by every other
bargaining unit Steps like this are necessary building blocks toward managing the dramatic
increases in health care.

The Union. The parties' counter-proposals on dental insurance are substantively
identical. The Union's proposal, however, makes the increase in employee costs effective
January 1, 2007, whereas the City's proposal is retroactively effective January 2006. Given the
extended period of these proceedings and accompanying litigation, there is no reason why the
City's proposal should be adopted Alternatively, if the justification for adoption of the City's
proposal rests upon comparison 1o the police agreement, then all other City proposals regarding
health coverage, plan design, cost sharing, etc. must be rejected for lack of parity with the POA
agreement

Discussion

The question is whether the effective date of the change is retroactive to January 2006 or
January 2007 While it may be true that the effective date of the change of all other employee
groups was January 2007, the matter is not thereby closed The City in other areas, such as

changes to the retirement benefit forumula, does not propose to make its offer retroactive to the
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same date as the benefit granted the police There is no justification for penalizing employees by

such a large retroactive increase in their contribution

The Union proposal is adopte
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ISSUE 13: SICK LEAVE PAYOQUT (Article 26.2.5}

City Proposal’

262  Sick Lead Payoff

(c)

If such full-time employee, at the time of retirement or death, shall have
accumulated and has to their credit at least eight-hundred (800) hours, or one-
thousand one-hundred twenty (1,120) hours for any full-time employee who is
assigned to twenty-four (24) hour shifts, but less than one-thousand two-
hundred one (1,201) hours, or one-thousand six-hundred eight (1.680) for ny
full-time employee who is assigned to twenty-four (24) hours shifts, of earned
unused sick leave, the employee or their estate, shall be paid a sum of money
equal to eight percent (80%) of the employee's hourly rate of pay at the time of
death, retirement or termination, whichever is earlier, muitiplied by the total
number of the employee's accumulated and unused hours of sick leave as of the
date of death or retirement This provision shall not apply to any employee
who retires more than thirty (30) days after the date the arbitration award

become final.

> The City's original final offer had as the effective dates either June 30, 2007 or July 1, 2007
At the time the offers were prepared it was anticipated the process would have been complete
in ample time to allow employees to consider their alternatives and the ramifications prior to
being required to make their decisions regarding retirement. However, the process has
continued past either party's expectation. In response to the Union's stated concern that
bargaining unit members would not have any certainty regarding the sick leave payout prior
to retiring, the parties agreed the City would change the effective dates in its proposal to
thirty (30) days after the arbitration award becomes final.
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(d)

{e)

If a full-time employee, at the time of service retirement of death, has
accumulated and has to their credit at least one-thousand two-hundred one
(1,201) hours, or one-thousand six-hundred eight (1,680) hours for any fuil-
time employee who is assigned to twenty-four (24) hour shifts, or greater of
earned unused sick leave, the employee or Lheir estate, shall be paid a sum of
money equal to one-hundred percent {100%) of the employee's hourly rate of
pay at the time of death or service, whichever is earlier, multiplied by the total
number of accumulated and unused hours of sick leave a of the date of death or
retirement If after retirement the employee switches from service to disability
retirement, the employee shall repay to the City the difference in sick leave
payout between service and disability retirement (e g one-hundred percent
(100%) service, eight percent (80%) disability This provision shall not apply
to any employee who retires more than thirty {30) days_after the date the
arbitration award becomes final.

Effective thirty (30) days after the date the arbitration award becomes final, if

such full-time emplovee. at the time of retirement or death, shall have
accumulated and has to their credit at least eight-hundied {800} houjs. or one-
thousand one-hundred twenty (1.120) hours for any full-time employee who is
assiened to twenty-four (24) hour shifts of earned unused sick leave, the
emplovee or their estate, shall be paid a sum of money equal to seventy-five
(75%) of the employee's hourly rate of pay at the time of death, retirement or
termination. whichever is earlier, multiplied by the less of 91) the total number
of the emplovee's accumutated and unused hours of sick leave as of the date of
death or retirement or (2) twelve hundred (1200) hours for_forty-hour
emplovees or one-thousand, six-hundred and eighty (1680) for any full-time
emplovee who is assigned to twenty-four (24) hours shifts.

The followine chart summarizes sick leave pavoffs effective July 1. 2007:

40 Hour Employee 56 Hour Employee
No. of Hours Payout No. of Hours Pavyout
Less than 400 50% Less than 560 50%
400-799 60% 560-1119 60%
800-1200 75% (capped at 1120-1680 75% (capped at
1200) 1200
Union Proposal
Status quo.



Positions of the Parties

"The City. The City permits members of the bargaining unit to cash out up to one-hundred
percent of accrued sick leave upon retirement, with no cap. This astoundingly generous benefit
has allowed some employees to cash out over $100,000 in sick leave upon retirement The City's
proposal attempts to place reasonable caps on the percentage of sick leave that can be paid out,
as well as the number of sick leave hours that can be accumulated for payout purposes. The
City's current sick leave payout is 140% to 257% of the average for other Bay Area jurisdictions
Even the City's proposal is far more generous than what employees in other jurisdictions receive
The existing sick leave payout program is extremely costly, resulting in what amounts to an
additional severance package averaging $20,000 to $100,000. Given the City's current fiscal
situation, there is no basis for continuing to pay this sort of benefit. The purpose of sick leave
payout programs is to deter the use of sick leave, which has a cost to the employer That purpose
is a worthwhile one The City is not trying to eliminate this program or reduce the incentives to
save sick leave. The proposal is merely intended to reduce the "top tier” of benefits where sick
leave is cashed out for extraordinary sums

The Union. The City seeks to drastically reduce the cash payment employees will receive
upon retirement for service for unused sick leave. Where, as here, there is no assertion of
inability to pay, there is no justification whatsoever to reduce compensation or benefits
previously attained through collective bargaining The unused sick leave payout serves as an
incentive for employees to work longer and a disincentive for employees to call in sick unless
suffering from a bona fide illness or injury It lowers overtime costs because it reduces employee
absences There is no comparable reduction for police officers; the current POA agreement is

consistent with the existing benefit of a sick {eave payout equal to 100% of unused sick leave.
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Discussion

The existing sick leave benefi-t payout was achieved through the bargaining process.
Aside from asserting that it has become too expensive, the City has offered no incentive to
support its desire to reduce bargained for compensation The City has not asserted an inability to

pay the benefit There has been no similar reduction to the benefit in the police contract.

The Union's proposal js adopted.
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ISSUE 14: USE OF SICK LEAVE DURING DISABILITY (Asticle 26.1.5)

City Proposal

26.15 Anything in this Article to the contrary notwithstanding, an employee who,
pursuant to the provisions of Article 27 of this Agreement, has been receiving
temporary disability leave compensation and who has received the maximum
allowable amount of such compensation pursuant to Article 27, and who is
entitled to Workers' Compensation temporary disability benefits, other than the
Workers’ Compensation temporary disability benefits provided by Division I of
the Labor Code of the State of California, and has exhausted all other
accrued/available paid leave, shall be permitted required to utilize accrued sick
leave subject to the following restrictions: Sick leave shall be utilized in eae-half
¢H2)-hous fifteen (15) minute increments, but in no event shall an employee
receive an amount, including any Workers' Compensation temporary disability
compensation, in excess of such employee's regular base pay.

Union Proposal

Status quo.
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Positions of the Parties

The City. Article 26.1 2 of the collective bargaining agreement aljows employees to use
sick leave for absences due to non-job related “illness or injury; routine medical or dental
appointment; illness in the immediate family as defined herein, or absence of an eligible
employee due to illness, injury or disability related to pregnancy or childbirth." Employees may
integrate sick leave with their Workers' Compensation temporary disability benefits in a manner
sufficient for them to receive up to their regular base salary during their disability period. The
proposed changes, which are consistent with every other bargaining unit, memorializes the
longstanding practice that City employees cannot integrate sick leave until they have used all
other feaves and requiring bargaining unit members to integrate sick leave during their disability
once those leave have been exhausted.

Sick leave is intended to prevent a loss of wages in the event of a non-work related
disability. An employee who cannot wdrk due to a work-related disability is provided State
mandated benefits as well as supplementary pay from the City for a maximum of one year. After
the one year period, an employee continues to receive the State mandated benefits but is
responsible for both the employee and City costs for atl health benefits. In order to continue the
City"s contributions toward health care, the City requires employees to utilize their available
vacation balances. Requiring the use of sick leave during a period of Workers' Compensation
Temporary Disability that extends past the one year supplement maintains the employee's active
status and normal incormne through utilization of these available balances.

In addition, this is consistent with the purpose of sick leave as an insurance policy for
injuries and not a savings account. Allowing employees to continue to bank their sick leave

while on disability increases the overtime burden of the Department because the Department
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must cover both their absence while on disability and any later absences using sick leave.
Likewise, the maintenance of a high sick leave balance, even through an extended absence, may
allow an employee to cash out a higher percentage of sick leave upon retirement than they would
other be entitled

The Union. Currently, an employee who has exhausted the temporary disability benefits
provided by law has the option to use sick leave or long term disability insurance upon
exhaustion of the Workers' Compensation benefits. There is no reason to reduce an employee's
options. The limitation proposed by the City does not exist in the POA agreement, despite the
fact that police officers and firefighters share identical benefits under the state’'s Workers'
Compensation law for temporary disability arising from job incurred injuries and ilinesses. Nor
has the Cit provided any evidence for the firefighter labor market demonstrating that any other
fire department requires employees to exhaust sick leave following exhaustion of temporary
disability benefits under the Labor Code Firefighters engage in the uniquely dangerous
occupation which results in a high rate of injury There is no evidence of comparability and the
City has failed to demonstrate the need for such a radical change in existing benefits

Discussion

As elsewhere discussed, the party proposing to change the status quo bears the burden of
proof and persuasion. The City has not met its burden. The asserted fiscal impact is conjecture.
The identical benefit which the City seeks to modify here remains in the police contract The

City has not provided any evidence of a similar requirement in other jurisdictions

The Union proposal is adopt/
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Category 3: Retirement

ISSUE 15; RETIREMENT CLEANUP - ELIMINATE TRIPARTITE
REFERENCES (Article 28.1

City Proposal
ARTICLE 28 RETIREMENT

28.1 Benefits of the Police and Fire Retirement Plan System are to be paid in
accordance with the provisions of the Plan, apd-the-Memerandum-of-Agreement

on-Retirement-Betwean-the-City-and-the-nion-and-the-Sar-Jdose-Police-Officers'

Association:

Union Proposal

No Change. Status Quo.

Pasitions of the Parties

The City. The referenced Memorandum of Agreement on Retirement no longer exists,
having expired in June 2004. The current arbitration relates only to the expired MOA between
the Union and the City, not the Tripartite Retirement MOU . Judge William Elfving, in Santa
Clara County Superior Court case number [-06-CV-057856, left no doubt that these current
proceedings would result in a new bilateral agreement with regard to all issues, including
retirement. The former Tripartite Retirement MOU has no relevance and reference to it should
rightfully be stricken.

Section 17 1 of the 2000-2003 MOU, a non-disputed provision, states, "any or all prior or

existing Memorandum of Understanding, understandings and agreements, whether formal or
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informal, are hereby superseded and terminated in their entirety " A reference to the expired
Tripartite MOA would run directly counter to Section 17 1

The Union. Although seemingly innocuous on its face, the City's proposal wouid
2 gly y'8 prop

effectively disconnect the historical collective bargaining relationship between the Union, the
POA and the City. The retirement benefit provisions of the recently enacted agreement between
the POA and the City do not contain language proposed here by the City to eviscerate and
eliminate references to the pre-existing three-party retirement benefits agreement. Article 49 of
the 2004-2008 POA Memorandum of Agreement contains multiple references to the Police and
Fire Retirement Plan.

The language of the MOA referencing provisions of the three-party contract between the
Union, the POA and the City is not outdated and should not be deleted.

Discussion

1t may well be true, as the City claims, that reference to the tripartite Memorandum of
Agreement has no relevance. However, in view of the fact that the police contract retains the
reference which the City seeks to strike, such striking in the fire contract may be premature.

The Union's proposal is adopted.
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ISSUE 16: RETIREMENT SURVIVORSHIP BENEFIT (Article 28)

City Proposal

No Change Status quo

Union Proposal

ARTICLE 28 - RETIREMENT - SPOUSAL SURVIVORSHIP BENEFIT

28.7 Effective July 1. 2008, the spousal survivorship benefit shall be equal to fifty
percent (50%) of the member benefit up to a maximum of forty-five percent
(45%) of the member's final average salary.

Positions of the Parties

The City. The City currently provides a survivorship benefit equal to 50% of the member
benefit up to a maximum of 42 5% of the final average salary The Union's proposal is a
substantial change to survivorship benefits, making them equal to 50% of the member benefit up
to a maximum of 45%. This is different than the Union's proposal going into negotiations, which
was simply to increase the maximum fro 42 5% to 45% There is no evidence as to what this
benefit would cost. Segal Company costed a similar benefit proposal at 0.07%, or approximately
$63,000 per year.

The City's retirement program already as a 3% COLA, which is generally higher than
CPl. The increase in survivor benefits is unnecessary in light of that COLA . Internal
comparability does not suppert this change, since the San Jose POA agreed to maintain the
existing maximum survivorship benefit at 42.5% There is no evidence of what other
jurisdictions offer in terms of survivorship benefits. Even at 0 07%, this benefit would have a
negative impact on the City's budget.

The Union. To provide consistency with the current survivorship maximum benefit

formula and fundamental fairness, the Union proposes to increase the maximum spousal
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continuance benefit from 42 5% (i e, 50% of 85%) to 45% (i.e , 50% of 90%). The cost of this

increase is miniscule: 07% increase to the City's contribution rate it should be implemented

consistent with an increase in the maximum pension benefit from 85% to 90%

Discussion

The Union's proposal is consistent with an increase of maximum pension benefits to 90%

and retention of the spousal survivorship benefit at the 50% level Historically,
survivorship benefit has been set at 50% of the retiree's maximum pension benefits.
the Cit is minimal

The Union's proposal is adopted,
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ISSUE 17: RETIREE MEDICAL - PRE-FUNDING CONTRIBUTION (Article 28)

City Proposal

28.7.1 The parties agree that employees represented by JAFF continue to be responsible

for one-half of the Actuarial Accrued Liability for retiree medical benefis.

28.7.2 The City may require that employee contributions toward retiree_medical benefits

be paid into a trust established for that purpose.

28.7.3 The Actuarial Accrued Liability for each party shall be determined from time to

time by the Police and Fire Retirement Plan's Retained Actuary. If the City elects

to make higher contributions than are required of the employees. those additional

contributions will be attributed only to the City's share of the Actuarial Accrued

Liability and will not reduce the employees' share of the Actuarial Accrued

Liability.



Union Proposal

No change Status quo.

Positions of the Parties

The City. The City's proposal regarding retiree medical pre-funding contributions
reflects what is already required of the parties through the City's Municipal Code, which
mandates that the City and employees make equal contributions toward retiree medical benefits
The proposal does three things: (1) it confirms the parties' obligation to share the unfunded
actuarial lability; (2) it identifies the possibility of funding the liability for retiree medical
benefits in a trust, rather than maintaining the funds either in the retirement plan or the general
fund; and (3) it permits the City to accelerate payments for its share of retiree medical liability
without affecting the split between employer and employee liability

While the City's proposal does not represent a change in the way retiree medical benefits
are funded, it is important because it recognizes the changing nature of the obligations under
GASB statements 43 and 45 Under these new rules, a City must either fund its obligation toward
non-pension post-retirement benefits (OPEB) or "book" that liability against the general fund
This decision has a very significant impact on the interest rate that actuaries will assume for the
assets used to fund the benefit Therefore, itis very important for the City to have the option to
establish a trust into which these contributions can be made

The City's proposal would accommodate the City's possible desire to accelerate its share
of the retiree medical payment in order to ensure its bond rating under the recent GASB
standards Since the employee portion of the liability is different from the City's share, the City's
decision to fund its share of the liability at a higher rate should not affect the employees’ share.

The proposed language simply makes it clear that should the City decide to make higher
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contributions than what would normally be required under the 50/50 split, such contributions
would be attributed only to the City's share of the liability would not reduce the employees’
share

The_Union. This proposal by the City, made without prior bargaining between the
parties, seeks to cement language with far-reaching consequences concerning the City's
responsibility to report unfunded liabilities under GASB.

The problem with the proposal is simple: currently, the police and fire retirement plans’
actuary does not separate liability between police officers and firefighters. There is no agreed
upon methodology to be employed by the plans' actuary to separate and attribute assets between
firefighters and police officers. In this very arbitration, the City refused to submit to the
arbitration panel a different proposal by the Union to agree upon a costing methodology for
separating firefighter retirement plan assets from police officer retirement plan assets.

The proposal is an invitation to chaos The retiree medical benefit was constructed and
negotiated by and for the benefit of three parties: the Union, the POA, and the City. If enacted,
the City's proposal guarantees future disagreements over the method to be employed by the
actuary to separately cost the benefits and value the assets. It does not provide any guidance 1o
the actuary as to what method will be used to determine separate firefighter only actuarial
accrued liability.

There is no identical or similar language in the City's contract with the POA. If adopted,
the language guarantees litigation between the parties, including perhaps the POA, over what
actuarial or costing methodology will be employed by the Plan's retained actuary in the event
that separate actuarial accrued liability for retiree medical contributions of firefighters and police

officers must be identified.
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Discussion
" The City's proposal is intriguing The problem with adopting it through these
proceedings, rather than through the bargaining process, is that the issues and concerns raised by
the Union cannot be discussed and resolved There have been no discussions between the parties
at all on this matter.
This proposal seeks to address real problems faced by the City with respect to its bond
ratings and fiscal solvency The parties themselves should explore it, but awarding it here would

be premature

The Union's proposal is adop 7
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ISSUE 18: RETIREE MEDICAL - PREMUM COST SHARING FORMULA
{Article 28)

City Proposal
ARTICLE 28 RETIREMENT

2289 FEmployees who retire on or after July 1. 2007, shall pay the same share of
medical and dental premiums (at the coverage level 1o which they are entitled
under this MOA) as active employees represented by IAFF.

For example. on July 1. 2007. the Plan will contribute 90% of the retiree medical
premium for the lowest priced plan at the a{}psounate coverage level and the
retiree will contribute 10% up to a maximum of $100. On January 1, 2008, the
Plan will contribute 90% of the retiree medical premium for the lowest priced
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plan at the appropriate coverage level and the retiree will contribute 10% up (0 a
maximum of $150,

Union Proposal

No change. Status quo.

Positions of the Parties

The City. Currently, the City pays 100% of the medical premium for its retirees, which is
more than it pays for active employees The City proposes that employees who retire on or after
July 1, 2007 pay the same share of medical and dental premiums (at the coverage level to which
they are entitled under this MOA) as active employees represented by the Union Current retirees
continue to receive 100% of the single or family premium for the lowest priced plan.

Both the City and Union proposals on retirement formula establish a 90% retirement
benefit, retired bargaining unit members will have a significant income with a built-in COLA of
3% per year. Since retiree incomes can be expected to grow in excess of CPl, the modest
increase in retiree payments toward medical are entirely appropriate. Under the City's proposal,
retiree medical benefits would be more comparable (albeit still much richer than) other surveyed
jurisdictions. The City's proposal is a reasonable means to help control rising medical costs. This
proposal is a small step toward addressing the significant cost of the generous retiree medical
benefit.

The Union. If this proposal is adopted it would generate untold millions of dolars in
savings to the City, not one penny of which has been identified or accounted for in the record. It
severely reduces current retiree medical benefiis for employees who retire on or after July 1,
2007. Current post-retitement medical benefits have been 50% paid for by employee

contributions. This proposal breaks faith with current employees.
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Only about 1.9% of payroll per year need be set aside over the course of the next few
years to comfortably meet not only the GASB reporting requirements but also reduce the
unfunded liability for police and fire retiree benefits.

No such similar reduction in post-retiree medical benefits exists in the agreement
between the City and the POA

Discussion

The City's proposal would deprive current employees who have already contributed to
one-half of the cost of their anticipated post-retirement benefits. To grant the City's proposal
would deprive them of the benefit of their contribution. This benefit continues only so long as
employees continue their one-haif contribution As will be discussed later, the general area of
medical benefits, including those of retirees, is ripe for meaningful discussion between the
parties That discussion has not been held. There has been no similar reduction in police retiree
benefits. In addition, current retirees are not employees of the City. It is arguable whether their
benefits may be addressed by Charter Section 1111

The Union's proposal is adopted
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ISSUE 19: RETIREE MEDICAL - BENEFIT CHANGES (Article 28)

City Proposal

28.8.1 Eligible emplovees hired before July 1. 2007 shall be entitled to_a Plan
contribution toward the premium for retiree medical insurance tied to the lowest
priced plan at either the single or family coverage level.

288 2 Elirible emplovees hired on or after July 1, 2007, shall be entitled to receive a
Plan contribution toward the premium for retiree medical insurance tied to the
lowest priced plan at the single coverage level.

22 83 The actual Plan contribution for either the single or family coverage level shall be
100% of the lowest priced plan unless the contribution is further limited by
another provision of the MOA.

Union Proposal
No change. Status quo.

Positions of the Parties

The City. Changes to the retiree medical benefits for future employees are also necessary
to control insurance costs. Employees hired after Juty 1, 2007 will still be entitled to receive
100% of the single plan premium for the lowest priced plan. If they select the family plan, they
would have to pay the difference.

Under the City's current system, retirees actually receive better medical benefits than
active employees, since they make no contribution for either the single coverage or family
coverage plan This is highly unusual, as almost all other jurisdictions will fund 100% of single
coverage, but not family coverage.

Because the City's proposal only applies to retirees hired after July 1, 2007, it will not
affect curient employees represented by the Union It s reasonable and serves the dual purpose
of fairly dealing with rising health care costs while at the same time bringing its retitement

benefits more in line with the market.
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The Union. This proposal would create a second class of retiree medical benefits for
employees hired on or after July 1, 2007 On that ground alone, it must be denied
The proposal would eliminate paid family coverage for retirees It is an insidious and
dramatic reduction in retiree benefits There is no comparable reduction negotiated between the
City and the POA It promises to save the City tens of millions of dollars, not one penny of
which has been identified by the City in support of this proposal
Discussion
The City's proposal represents a significant reduction in retiree medical benefits
Although two-tier wage and/or benefit systems are not desirable since they generally have a
negative impact on employee morale, it may be the only way in which the parties can address the
problems posed, to both of them, by escalating medical care costs. It does not appear there have
beén many, if any, discussions between the parties themselves No simitar reduction exists in the
police contract. Under the circumstances, the City cannot prevail,
The Union's proposal is adopter
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ISSUE 20: RETIREMENT - BENEFIT FORMULA (Article 28)

City Proposal

28.4 The current formula for calculating retirement benefits is two and one half (2
1/2%) percent of final compensation for each year of service with the City up fo
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twenty (20) years. plus three (3%) percent of final compensation for each year of
service with the City between 21 and 25 years. and four (4%) percent from 26-30
vears subject to a maximum of eight-five (85%}) percent.

The enhanced benefit formula will be changed to two and one half (2 1/2%}
percent of final compensation for each year of service with the City up to twenty
(20) vears, plus four (4%) percent of final compensation for each vear of service
with the City between 21-30 years subject to a maximum of ninety (90%) percent.

Service from a reciprocal agency may not be combined with the City service in
order to earn four (4%) percent per year.

The enhanced benefit formula will be effective for ali Fire Department employees
who are members of the Police & Fire Department Retirernent Plan and who
retire on or after July 1, 2007,

In the event that the contribution rates for the enhanced benefit are not adopted by
July 1. 2007, affected employees shall contribute 1o the retiremnent fund that portin
of the contributions for prior service which is attributable to the contributions that
would have been made as contributions for current service by members of this
plan because of the increased benefits provided had the members made such
contributions from July 1. 2007, to the effect date of the contribution rates
adiustments. The rate of contribution for such prior service, expressed as a
percentape of payroll, shall be the same percentage for all Fire Department
members. The prior service costs payable by members of this plan shall be
amortized over the same period of time a the city's contributions for prior service
costs are amortized.

Union_Proposal

ARTICLE 28 RETIREMENT

786 The current formula for calculating retirement benefits is 2 1/2% of the final
compensation for each year of service with the City up to 20 years. plus 3% of
final compensation for each of service with the City between 2 and 25 years, and
49 from 26-30 vears subject to a maximum of 85%.

Effective July 1. 2008, the benefit formula will be chaneed to 3% of final
compensation for year of service once an employee completes twenty (20) vears
of service to a maximum of 90%.

Positions of the Parties

The City. The City's proposal achieves the Union's stated goal of a 90% retirement

benefit while avoiding the significant cost and unintended consequences of the Union's proposal.
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Over the years, the City and the Union have negotiated a series of changes to their
retirement formula, generally driven by changes made by the CalPERS retirement system
However, San Jose has always had a retirement formula which maintained a 2 5% benefit for the
first 20 years of service. This formula reduces the "prior service cost” of the benefit, currently
paid entirely by the City. It also encourages longevity because employees gain a higher benefit
for every year they work at the City, which is a particularly important factor given the age of the
City's workforce. The Union's proposal would undo the City's longstanding retirement formula
and encourage earlier retirements

San Jose's 3% COLA is sufficient to maintain pace with inflation even with no formula
change. The City also provides a benefit known as the Supplemental Retiree Benefits Reserve
(SRBR), which is a reserve fund created by excess earnings in the retiremgnt plan. If the fund
earns more than the actuarially-assumed rate, 10 percent of the excess is moved into the SRBR.
The funds are then available for distribution to retirees

The CalPERS retirement benefit is very expensive. The City has never blindly followed
the PERS retirement formula. There are many ways to achieve a 90% retirement benefit. The
City's proposal achieves this benefit at a lower cost than either the 3% at 50 CalPERS formula or
the Union proposal.

The Union has failed to justify the higher cost of its retirement proposal The City's
proposal has a cost of 3.32% of payroll (roughiy $3 million per year), while the Union's proposal
has a cost of 5 58% of payroll (more than $5 million per year). In addition to the higher cost, the
Union's proposal would encourage earlier retirements, ieading to a "brain drain" and the need for

the City to recruit and train more firefighters.
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The Union. Every agency in the comparable universe provides firefighters with a
pension benefit accruing at the rate of .B%ﬁper year of service capped at 90% at 30 years of
service, the CalPERS formula In contrast, under the City’s plan, firefighters must have 25 years
of service to retire at age 50 and accrue only 2 5% of FAS credit for each year of the first 20
years of service In addition, San Jose firefighters have a maximum pension benefit of 85% of
final average salary.

City actuary John Bartel opined that the City's contribution rate would increase by 11%
to provide San Jose firefighters with a pension benefit formula and age/service retirement
eligibility matching that of CalPERS. The Union's proposal adopts the 3% accrual/90%
maximum benefit for employees with 20 plus years of service without changing the current
vesting and age/service retirement eligibility rules. This compromise approach provides maket
equity on this core issue and would increase the City's contribution rate by 5 58%, or half the
cost to the City of matching the CalPERS model in all specifics

The Union proposal also provides for a dramatically delayed implementation until July I,
2008, two full years after the City and POA negotiated implementation of the City's backloaded
90% benefit enhancement. This delay saves millions of dollars during the contract term.

No external firefighter comparable jurisdiction supports imposition of the City's pension
benefit formula proposal. It is found only in the recently negotiated contract with the POA. Even
here, however, the City's final proposal inexplicably delays implementation of the benefit for
firefighters by one year until July 2007. The police réceived the proffered benefit enhancement
effective July 1, 2006

If the arbitrator is persuaded to award the City's proposal, fairness dictates adoption of the

Union's proposal on issue number 5 for longevity pay. See Union position under issue 5. Relative
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market equity for San Jose firefighters will be achieved only if the Union's fongevity pay
proposal 1s also granted Together, the City’s proposal and the Union's longevity proposal would
increase the City's contribution rate t0 4 53% - less than half the cost to match the CalPERS
standard.

Discussion

Applying the Charter criteria to this issue, the Union correctly observes that no other
firefighters in the state operate under a retirement plan like that of San Jose Both parties agree
the industry standard is CalPERS The parties have never embraced the CalPERS model. It has
driven modifications in their own plan, to be sure, but they have never adopted it Itis a much
more expensive model.

That leaves a comparison to be made between the internally comparable group of police.
For some inexplicable reason, the City chose in this instance to not make its proposal comparable
to that of the police. Instead of making the benefit enhancement retroactive to 2006, which was
the date it was achieved by the police, the City made its proposal effective in 2007. In effect,
then, the City's proposal is not internally comparable to the benefit accorded the police.

Both the City proposal and the Union proposal would achieve the goal of raising the
retirement benefit payout to 90%. The Union's proposal, however, would make the retirement
benefit more nearly resemble that enjoyed by firefighters covered by CalPERS. The City's
proposal leaves the firefighters behind both those covered by CalPERS and the police.

It is pure conjecture on the City's part to assert adoption of the Union's proposal would
have the unintended consequence of encouraging firefighters to retire earlier There is no

evidence any employee would prefer a retirement benefit of less than 90% and elect to retire

before that level was achieved.
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Under the Union's proposal, the retirement benefit formula would not change until July 1,

2008, one year past the effective date of the City's proposal and two yg 5¢ 1 ;3" ent
| ORL -
date of the police The Union's proposal would generate agavings for tvo years be

City has been paying for the police retirement benefit enhancement

The Union's proposal is adopted,
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ISSUE 21: RETIREMENT - ESTABLISH LABOR MANAGEMENT
COMMITTEE ON DROP (Article 37).

Subsequent to the submission of their briefs, the parties agreed to the following:
ARTICLE 37 LABOR MANAGEMENT COMMITTEE

37.3  Labor Management Committee on Deferred Retirement Plan ("DROP"), During
the terms of this contract the City and the Union will, not tater than 1/31/2008,
convene a labor management committee o explore available options and
implications of adopting a Deferred Retirement Option Plan (DROP). The Labor
Management Committee shall be comprised of a maximum of three (3) members
of City Administration and _a maximum of three (3} designated Union

representatives.
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ISSUE 22: RETIREMENT - PRIOR SERVICE COSTS (Asticle 283,

City Proposal

285 Changes in Unfunded Accrued Actuarial Liability (WAAL) attributable to the
prior service costs for retirement benefit changes effective on oy after the effective
date of this agreement shall be shared equally between the City and employees
represented by IAFF.

Union Proposal

No change. Status quo.

Positions of the Parties

The City. Both the City's proposal and the Union's proposal on Issue 20, Retirement
Formula, will lead to an increase in prior service costs The cost of a retirement benefit has two
components: normal cost and the increase unfunded accrued actuarial liability (UAAL). Normal
cost is the cost attributable to the coming yea of service of the cost of the benefit on a going-
forward basis. UAAL is the cost of the benefit for years which have already been worked but
where the cost of the benefit was not paid It is often referred to as the "prior service cost."

The City and employee share the normal cost of the retirement benefit on a 3/11 - 8/11
basis The City is currently responsible for 100% of the increase in UAAL There is no
justification for requiring the City to pay the full cost of the benefit applicable to service
rendered prior to the implementation date while the individual employees receive the retroactive
benefit with no contribution towaid that benefit.

UAAL is a significant portion of the cost created by the shift from an 85% retirement

formula to a 90% retirement formula. More than two thirds of the cost of the City's retirement

formula proposal (2.29%) is due to changes in UAAL
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Sharing of prior service costs occurs in agencies under the PERS system This proposal
will help offset the significant impact of the retirement formula change The City's financial
condition is tenuous While the changing economic has prompted improved fiscal signs, the
impact of an improved pension formula will be significant.

Maintaining the status quo would unfairly place the entire burden of the UAAL on the
City with no justification. The City's proposal is more equitable.

The Union. Under the San Jose City Charter, the cost of retirement benefits is actuarially
determined by two parts: normal cost and prior service or unfunded accrued actuarial lability
(UAAL) Under the Charter, normal costs of a benefit are divided through a formula of 8/11 to
the City and 3/11 to the employee. This proposal violates the City Charter by requiring the
firefighters to "equally share" the cost of the UAAL for any benefit changes.

If the Panel awards the City's retirement formula proposal, this proposal would see their
contribution rate increase by one-half of the increase in the City UAAL rate of 2.29%, or
1.145%. This is grossly inequitable since it violates the requirement of the City Charter that
100% of prior service cost be paid by the City Further, the POA and the City did not negotiate
such an enormous change in cost sharing when implementing the retirement benefit enhancement
for police officers Adoption of this proposal would expose firefighters to the potential of
unlimited increases in contributions for a pension benefit otherwise inferior to the labor market
standard and otherwise not required in the agreement providing the identical benefit, albeit at an
earlier period of time, between the POA and the City

This proposal, if adopted, would provide a windfall to the City in unknown millions of

dollars since prior service cost fluctuates with investment performance. It is a shift in cost that is

unprincipled under a defined benefit plan, which by design reduces risk to the employee.
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Discussion

The City asserts sharing of prior service costs occurs in agencies under the PERS system
but has provided no evidence in support of the claim There is no sharing of prior service costs
under the City's agreement with the police. This is yet another area in which there seems (o have
been virtually no dialogue between the parties prior to submission of this matter to arbitration.
The sharing of the normal cost between the City and its employees is set forth in the Charter. The
Union asserts, without contradiction, that the Charter requires the City to pay 100% of prior
service cost.

The Union's propesal is adopted,

C ’)/// éwu(/

/ Jerilou H. Cossack Date
Chair

Concur
Dissent City Pane
- v 7

&7 Concur P s ’C“_...é’"‘” .
Dissent Urfion Panel I\/iembe&?ﬁ)}dﬁekany Date

ISSUE 23: RETIREMENT - WORKERS' COMPENSATION OFFSET (Article 28).

ora Frimann Pate

City Proposal

28.4  in the event a member is retired for a service-connected disability and receives
both a service-connected disability retirement allowance and a workers'

compensation benefit for temporary disability. permanent disability or vocation

rehabilitation temporary disability, then the service-connected digsability

retirernent allowance shall be offset by the sum of all workers' compensation

benefits as follows:

1. The offset shali apply only to the following persons:

a) Those persons whose application for a service-connected disability

retirement _was filed. by any person authorized to file such
application. on or after July 1. 2007 and
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b) Those persong retired on the retirement board's own motion, on or
after July 1. 2007,

2. The applicable amount of the workers' compensation benefits shall be
converted to a monthly equivalent. The monthly service-connected
disability retirement allowance shall be reduced by the workers'
compensation benefit monthly equivalent.

3. The offset shall be in effect only during such time as concurrent yetirement
allowances and workers' compensation benefits are paid. In the case of the
payment of a lump sum workers' compensation benefit (excluding
payments for medical treatment). the offset shall apply only for such
period of time as concurrent payments would have been made had the
workers' compensation benefit been paid in installments.

4, In nc case shall the offset reduce the service-connected disability
retirement allowance to an amount less than the sum of the maximum
retired member contributions for medical. dental, life and accidental death
insurance premiums. as determined by the City, plus one dollar. This
limitation shall apply regardless of whether the retired member actually
contributes toward the payment of such premiums.

3. The offset shall not apply with respect to workers' compensation benefits
paid for any injury or illness which did not cause or conuibute to the
disability for which the service-connected disability retirement was

granted.

Union Proposal

No change. Status guo.

Positions of the Parties

The City. City firefighters who receive service connected disability retirements are also
eligible for workers' compensation benefits for the same injury with no reduction The City's
proposal will partially eliminate the duplicate compensation and require that the service
connected disability retirement benefits be offset by any Workers' Compensation payments for
temporary or permanent disability payments. This will reduce the economic incentive to apply
for disability retirement by eliminating the dual payment for a single injury. The proposal is

carefully crafted to address only the problem of dual compensation for the same injury
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Labor Code Section 4850 provides for up to one year full salary paid leave of absence for
firefighters, and other public safety officers in lieu of the regular state temporary disability
benefit. With the exception of a few fire districts, coverage of Section 4850 is fimited to those
safety officers who are members of PERS or CERLS Almost all cities and counties are members
of PERS. The Section 4850 benefit, full wages, is considered to be tax free as a workers'
compensation benefit and is payable for one year unless there is an earlier retirement. However,
upon retirement, firefighters covered under Section 4850 and PRS do not receive any further
temporary disability benefit.

The City has its own unique retirement system and is self-insured for workers'
compensation It does not participate in PERS City firefighters receive a similar benefit of
disability leave payable at full wages for up to one year In addition to temporary disability, and
retirement payment, San Jose firefighters also receive permanent disability payments.

No comparable agency allows its members to "double dip” and receive both a retirement
allowance and a workers’ compensation temporary disability payment for the same injury.
Internal comparability also supports the City's position. Non-sworn retired San Jose employees
have their retirement benefit offset by workers' compensation indemnity payments of temporary
disability and permanent disability

The Union. The City seeks to reduce disability retirement benefits to firefighters injured
as a result of their job by integrating or reducing their retirement benefits by any award provided
the employee under the workers' compensation system This is a variant of a proposal made by
the City before Arbitrator Brand and denied by him 16 years ago. The Union argued then, and

argues now, that because firefighters are engaged in an inherently hazardous occupation whose
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risk cannot be eliminated, public policy has expressed in the workers' compensation laws that
they are to be treated differently, when disabled, f'r(;m other employees

This proposal is an attempt to punish firefighters for the disability benefits negotiated
under the Police and Fire Retirement Plan and otherwise provided by state law No such offset
between disability retirement benefits and workers' compensation payments was negotiated
between the City and the POA.

Discussion

As Arbitrator Bogue observed, non-safety employees in the City or elsewhere do not
perform "similar services” to police and fire. The appropriate comparison rests with San Jose's
police, not with the City's non-sworn personnel. This is a benefit of fong-standing and the City

has not provided any persuasive reason to reduce it. Again, it would appear there was no

discussion about this proposal prior to its submission to arbitiation.

The Union's proposql is ado y &W
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ISSUE 24: RETIREMENT - STAFF COSTS CHARGED TO RETIREMENT
FUND (Article 28).

City Proposal
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Union Proposal

No change. Status quo.

Positions of the Parties

The City. The proposal to eliminate references to staff costs is reasonabie The City
Attorney's Office provides assistance and advice to the Police & Fire Department Retirement
Plan However, the MOA currently prohibits this service from being charged to the Plan This is
inconsistent with City practice where the City Attorney's Office cosis are often funded by outside
funds. As such the City asks that the prohibition of this offset be eliminated to aillow proper
charges where appropriate

The Union. This proposal is alsb a rehash of a proposal considered and rejected by
Arbitrator Brand 16 years ago. Since the issuance of the award by Arbitrator Brand, the voters of
the State of California have adopted Proposition 162 establishing the absolute independent
authority of the trustees to a public employee retirement plan to administer that plan in
accordance with basic fiduciary duties. Accordingly, the Plan is no longer required to consider,
nor accept, legal services from the City Attorney's Office. The Plan has hired its own
independent legal counsel, Russ Richeda from the faw firm of Saltzman and Johnson There is no
reason to require pian assets to be used for expenses not related to the fiduciary obligations of the
Board of Administration In fact, there is a legal prohibition against such use

No provision of the POA agreement permits staff services from the City Atforney's
Office to be charged to the Plan. The lack of comparability, the prior arbitral history, and the
significant change in recognition of fiduciary duties and rights of the Retirement Board of

Administration require rejection of this proposal.



Discussion

arguments are persuasive
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ISSUE 25: 48/96 WORK SCHEDULE (Article 14)

City Proposal

No change. Status quo.

Union Proposal

ARTICLE 14 HOURS OF WORK AND OVERTIME

14.11.2  Effective January 1. 2008 or as soon thereafter as practicable, the fiftv-six (56}
hour shift shall be worked on a 48/96 schedule for a period of one year. Al
any time during this vear. the Union or the Department may elect to revert
back to the current schedule from the 48/96 schedule,

Positions of the Parties

The City. Allowing Union members io experiment with a 48/96 work schedule would
negatively impact workload, training, and administration. Since the Union membership was split
on whether to pursue the 48/96 option, the conversion to that schedule would negatively impact

morale for almost as many employees for whom the change would potentially increase morale
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There is a significant downside to the 48/96 schedule [t would increase firefighter
fatigue, jeopardizing the employee's own safety as well as that of others The fatigue problem
would be especially acute in large departments such as San Jose Many stations in the City
experience a large volume of calls around the clock Firefighters who need to respond to a late-
night call during their first 24 hour shift benefit greatly from a day off to recover

There are also significant operational problems associated with the 48/96 schedule. It
would place a strain on training by limiting the number of days workers are available for that
purpose. Managets are more likely to lose contact with those they supervise because workers are
away for longer periods of time; special projects take longer

The temporary nature of the Union's proposal does not make it any more palatable in
light of the administrative burdens created by first changing to the rew schedule and then
changing back.

Finally, no comparable jurisdiction in the entire Bay Area has adopted the 48/96
schedule. Nor have any of the 10 largest California cities.

The Union. Under this proposal, employees would work two consecutive days and then
have four days off for a trial period. This proposal would benefit firefighters by reducing their
travel time and stress and benefit the environment It recognizes that housing costs have driven
employees farther and farther away from Santa Clara County

The report prepared by Captain Martin Hoenisch and the Local 230 48/96 Schedule
Commitiee in April 2003, as well as Captain Hoenisch's testimony in these proceedings,
summarizes the findings about this schedule which Jed the Union membership to vote, by a close
margin, to press for its adoption by the City The 48/96 schedule allows employees more

opportunity to recover from sleep deprivation and long-term fatigue by: (1) increasing the

73



number of four day rest periods from 40 to 60 a year; (2) increasing the number of "sleep in
days" from nine to 15 per month, or by 60%; (3) ;educing the number of days/hours employees
spend getting ready for work and commute time by 50%; and (5) provides greater flexibility for
employees working overtime or trades The 48/96 schedule has either a neutral or positive effect
on reducing sick leave usage The report identified the following additional benefits for
employees: more time at home with family and friends, 10 additional full weekends off a year,
20 additional "4 days” a year, and increased productivity at home.

The April 2003 report identified the following benefits which would be achieved by the
Department in adopting the 48/96 schedule: improved moral, increased productivity and project
follow through on duty, better communication between shifts, less duplication of work, greater
employee retention and more qualified applicants.

Discussion

As elsewhere pointed out, the real beauty of collective bargaining is its ability to explore
new and different ways of resolving workplace issues. That give-and-take is inherent in the
process. Arbitration, on the other hand, is not a good forum for experimentation and innovation.

It may well be that this schedule has all of the promise described in the 2003 report.
However, such a radical departure from the existing method of operation should only be
undertaken with the full support of both parties and should not be imposed by an outside third
party absent compelling reasons to do so There are no such compelling reasons present here.

The City's arguments are persuasive

The City's proposal s gdopted.

/ )érilouH Cossack Date
Chalir
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ISSUE 26: USE_OF UNEARNED VACATION & MAXIMUM VACATION

ACCRUAL (Article 26).

City Proposal

2572

258

25.10

Reimbursement for Unearned Vacation Leave. If the employment of any full-time
employee should cease, and if they shouid have taken more vacation leave than
they had accrued at the time of termination of their employment, there shall be
deducted from their final pay, or the employze shall refund to the City, such pay
as the employee shall have received for such unearned and unaccrued vacation
leave theretofore taken by the employee. The provisions of this Subsection 252
shall not apply to any full-time employee whose employment by the City is
terminated by reason of death, or entry into active duty with any of the Armed
Forces of the United States that is reasonably likely to exceed one (1) year in
duration.

Carry-over of Vacation Leave An employee may carry over to the next
subsequent cycle of twenty six (26) biweekly pay periods not more than two-
hundred (200) hours for employees on a forty (40) hour workweek and two-
hundred forty (240) hours for employees on a fifty six (56) hour workweek of
unused vacation leave, together with any earned vacation which the employee is
prevented from using in the former cycle, during which it is acerued, because of
service-connected disability or extended sick leave with or without compensation.
This carryover process shall expire at the end of payroll calendar year 2008.

Effective the first payperiod of payroll calendar yar 2009, employees shall not e
allowed to accrue vacation in excess of two times their annual vacation accrual
rate. Once the maximum accumulation has occurred, vacation will cease 1o accrue
until the employee's vacation balance has fallen under their maximum vacation
accrual amount.

Effective the first payperiod of payroll calendar year 2009, any employe who is
already above two times their annual vacation accrual rate. wiil cease accruing
vacation until they have used epough vacation to bring them below their
maximum accrua) amount.

Effective the first payperiod of payroll calendar year 2009, employees will only

be allowed to use vacation that has already been accrued.
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Union Proposal

2
wh
2

Reimbursement for Unearned Vacation Leave If the employment of any full-time
employee should cease, and if they should have taken more vacation leave than
they had accrued at the time of termination of their empioyment, there shail be
deducted from their final pay, or the employee shall refund to the City, such pay
as the employee shall have received for such unearned and unaccrued vacation
leave theretofore taken by the employee. The provisions of this Subsection 252
shall not apply to any full-time employee whose employment by the City is
terminated by reason of death, or entry ‘nto active duty with any of the Armed
Forces of the United States that is reasonably likely to exceed one (1) year in
duration This Section 25.2 shall not be in effect after the first payperiod of
payroll calendar year 2009,

258 Carry-over of Vacation Leave An employee may carry OVer to the next
subsequent cycle of twenty six (26) biweekly pay periods not more than two-
hundred (200) hours for employees on a forty (40) hour workweek and two-
hundred forty (240) hows for employees on a fifty six (56} hour workweek of
unused vacation leave, together with any earned vacation which the employee is
prevented from using in the former cycle, during which it is accrued, because of
service-connected disability or extended sick leave with or without compensation.

Positions of the Parties

The City. The City's proposal addresses two problems. First, the City currently has an
unwritten practice of permitting employees to use vacation they have not year earned This
policy raises obvious concerns. This proposal would bring the City's firefighters in line with both
internal and external comparabies by providing that employees may use only earned vacation
time The change will not be effective until 2009, giving employees over a year 10 prépare for the
change.

Second, the City's firefighters do not have a maximum accrual for vacation Rather, there
is a maximum number of hours that can be carried from one year to the next. Presumably,
anyone with accrued vacation over the carryover limit would Jose that vacation. However, such a

system is anlawful, (Labor Code § 227 3, Suastez v. Plastic Dress-Up Co. {1982) 31 Cal 3d 774,
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779 The City seeks, instead, to implement an accrual cap for vacation. In almost every case, the
proposed accrual cap exceeds the current carryover limits -

The Union's proposal seeks to eliminate the provision that makes explicit the City's right
to seek reimbursement from an employee who leaves city services after having taken more
vacation leave than had been earned

The Union. The proposal seeks two disparate resuits: it would prohibit employees from
receiving vacation leave pay unless they have the requisite hours already earned; and it cuts off
employee accrual of vacation leave "until they have used enough vacation to bring them below
their maximum accrual account” of two times their annual vacation accrual rate.

The Union does not object to the City's first goal. However, it strenuously objects to any
contract language arbitrarily prohibiting the accrual of vacation leave under any limit. No such
limitation is set forth in the POA contract. And the City has failed to provide any comparative
date from the firefighter labor market supporting a cap on vacation accrual.

Discussion

The City has provided comparable data for firefighters in Alameda County, Berkeley,
Contra Costa County, Daly City, Fremont, Hayward, Oaklarnd, San Francisco, Santa Clara, Santa
Clara County, and Sunnyvale. See City Exhibit 28-C at page 19 Of the jurisdictions surveyed,
only Daly City and Oakland (sworn) have no maximum Alameda County, Contra Costa County,
Fremont, and Hayward have a maximum of two times the annual accrual. The remaining
jurisdictions have maximums of varying lengths.

The Union's proposal would have the effect of forestalling the City from seeking

reimbursement from an employee who terminated employment having used more vacation time

than that to which s/he is entitled.
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It is true, as the Union argues, the POA contract does not contain the carryover restriction
the City proposes here, and it therefore internatly not comparable However, it is externally
comparable

The City's proposal is adoptcy
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JSSUE 27:COMMUNITY RESPONSE READINESS (Article 49)

City Proposal

ARTICLE 49 COMMUNITY RESPONSE READINESS

As a condition of employment, all emplovees hired after July 1. 2007, shall reside within
ninety (90) minutes travel time from the City of San Jose. City Hall, 200 E. Santa Clara
Street. San Jose. CA 95113, Travel time shall be determined by the total estimated
automobile trip time as calculated by MapQuest™ (http::/iwww.mapgquest.com/) or other
mutually agreed equivalent program. Employees who reside outside of this area on their
hire date must change their residence {0 a location that complies with this section within
one-hundred and eighty (180) days of their initia] date of hire,

Union Proposal
No change Status quo.

Positions of the Parties

The City. The City’s proposal (o require that future hires live within 90 minutes of the
City is necessary to ensure fong-term disaster response readiness. The City now requires

bargaining unit members to be available to return to work within 90 minutes of ca]iback._

78



The City's proposal is a rational response to a growing problem Fewer employees
represented by Local 230 reside in Santa Clara County compared to any other City bargaining
unit. This places at risk the City's ability to respond quickly to disasters and emergency
situations The proposal would affect no current employees represented by Local 230 and would
allow new hires a grace period of six months to change their residency to comply with the new
provision

The Union. There has never been an occasion in the history of San Jose where a
catastrophic event has not been responded to because of a failure of individuals to return to the
line of duty The City has provided no evidence to support the need for a restriction on firefighter
restdences to an area geographically within 90 minutes travel time of downtown City Hall. The
City's own evidence suggests the vast bulk of San Jose firefighters already reside more than 90
minutes travel time from City Hall. There is no reason to adopt this proposal

Discussion

In a perfect world it would be preferable for employees to live in the community they
serve However, the City has not shown that any problem actually exists Under these
circumstances, placing such a restriction on employees is not warranted.

The Union's proposal is adopted.
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ISSUE 28: UNION RELEASE TIME (Articles 49 and 33)

City Proposal

ARTICLE 49 UNION RIGHTS

Release Time

Employees of the San Jose Fire Department are not permitted to attend employee
oreanization/Union meetings during working hours.

Paid Release Time is peimitted under the following circumstances:

+  Attendance at Meet and Confer sessions between the employee
orpanization/Union and the City, The number of such employees is limited by the
provisions of the Employee-Employer Resolution #39637 (City Policy Manual,

Section 2.1.1);

»  Attendance at scheduled meetings with management, such as scheduled grievance
meetines by a designated representative of the employee organization/Union.

« Anvy other release time must receive. prior approval by the Fire Chief and the
Office of Emplovee Relations, via the chain of command of the individual
concerned,

INote: This language replaces the laneuage currently in the ROPP]

ARTICLE 33 MINIMUM STAFFING

3326 At the discretion of the Fire Chief or designee, and notwithstanding the above
provisions, the following vacancies need not be filled:

33262 In addition to section 33.2.6.1, a total of three (3) employees, absent for
twelve (12} hours or less, who are Executive Board members or
designees, for union release time as identified in Article 49, business:

Union Proposal

No change. Status quo.
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Positions of the Parties

The City. The MOA does not currently set forth City policies on release time, resulting
in inconsistent application In fact, some executive board members spend an average of 12 hours
pet shift on release time

The purpose of paid release time is to allow Union representative a reasonable
opportunity to meet with management during normal working hours on a variety of issues,
including grievances, negotiations, and other labor management issues The current practice
stems from a variety of sources. Because the policies proposed by the City do not substantially
alter the policies set forth from other sources, but rather just consolidate and clarify them, there
should be no significant change to what is currently allowed as release time.

Having a clear release time policy would aiso be consistent with the practice of other
comparable jurisdictions. It is typical for labor contracts to contain specific provisions regarding
release time, and all large jurisdictions in the Bay Area have terms dedicated to explaining their
particular practice.

While the provisions of the proposal contain specific circumstances under which release
time will be permitted without prior approval, there is a "catchall” provisions allowing for release
time for other purposes without approval by administration The City recognizes that this
provision will be read in accordance with California law to provide release time for purposes
such as the investigation of grievances and that release time under the catchall provisions will
not be unreasonably denied. Should the Union ever dispute whether the City is acting reasonably,’
either PERB or an arbitrator will ultimately have authority to determine whether the City's

decision was reasonable.
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The Union. This, too, was an issued confronted by Arbitrator Brand 16 years ago The
City has failed to make any case in support of this pro;vaosal on the basis of a specific probiem or
concern

if the City's proposal is intended to increase accountability, it fails to do that in any
meaningful way. As Arbitrator Brand held when faced with virtually the identical demand by the
City in 1991: "Rather, {the proposal] represents a fundamental change in the relationship
between the Union and the Fire Chief. In effect, it makes the Union a mendicant, dependent upon
the Chief for almost any time to propesly represent bargaining unit members Indeed, if the Chief
were to deny the time, the Union would not even be guaranteed time to process a grievance about
that denial. The proposal represents a fundamental and sweeping change in the relationship
between the parties, for which no justification has been provided Therefore, the City's position
must be rejected.”

Discussion

As Arbitrator Brand opined, the City’s proposal would profoundly alter the relationship
between the parties and would deprive the Union of necessary ability to perform functions within
its obligations of representation. The City has not shown the hours spent on release time by any
Union offtcial were improper.

The Union's proposal is adopted.
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ISSUE 29: SAFETY OFFICER ASSIGNMENT (Asticle 19)

City Proposal

195 The Chief or designee mayv desisnate one or more gualified personnel 1o act as the

Department Safety Officer for purposes of responding to incidents pursuant to the

Iliness and Injury Prevention Program ("1IPP"). Only the individual assigned to

that function at the time of ap incident will be required to respond under the {I1PP,

The to extent that this is inconsistent with anv section of IPP or departmental
policy. this language shall control. '

Union Proposal

No change. Status quo.

Positions of the Parties

The City. Allowing the Chief to appoint more than one Safety Officer would lessen the
burden placed on a single individual, who must remain on call 24/7 for two years. It has been
the practice to have a Battalion Chief act as the lone Safety Officer The proposal would expand
the Fire Chief's authority to appoint more than one Safety Officer to reduce the workload of any
single Safety Officer and to help ensure the availability of Safety Officers for multiple
emergencies. It is intended to reduce the Safety Officer workioad and to expand training
opportunities for other employees to learn the important functions of the Safety Officer.

Most fire departments use a least two Safety Officers, one responsible for the injury and
itlness prevention plan and the other to oversee safety issues at fire scenes. Although under the
City's current practice, the lone Safety Officer has the option to rotate on call duty with another
qualified battalion chief, the pool of such employees is limited and it is often difficult.
Furthermore, relying on such an informal arrangement can negatively affect accountability and

could lead to confusion
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The proposal would lessen the burden placed on a single Safety Officer and would
increase the number of Safety Officers who could respond to multiple emergencies at once and it
would create better training opportunities for emplioyees

The Union. This proposal is offered simply to reduce the cost to the City of having to
pay standby compensation pursuant to Article 10 of the contract to the Battalion Chief assigned
responsibilities of the Department Safety Officer. As the record reflects, the City lost a grievance
arbitration over this matter and seeks to avoid the impact of that award by permitting the
assignment of the Departmental Safety Officer to be shared between unknown individuals
without any guarantee these individuals possess the skills and experience to appropriately
conduct the critical responsibilities of that position

At its core, this proposal elevates dollars over safety. No evidence was provided to show
there is an unreasonable burden placed on the 40-hour Battalion Chief historically assigned the
duties and responsibilities on a 24/7 basis as the Department Safety Officer. No evidence was
presented to show such assignments are not routinely shared among ciua%if'ied Battalion Chiefs so
that adequate time off is afforded the 40-hour Battalion Chief.

The only witness proffered by the City in support of this proposal stated he did not have
any information relative to whether the current Safety Officer has been unable to locate someone
to work the on-call duty

Discussion

The City has not shown any problem actually exists. There has been no showing there has
ever been any issue surrounding accountability or that confusion has ever resulted because of the
current systemn. As with other proposals, it does not appear there was any discussion between the

parties about this proposal prior to its submission to arbitration.
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The Union's position is adopted
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ISSUE 30: CIVILIANIZATION OF FUNCTIONS (Article 42)

City Proposal
ARTICLE 42 CIVILIANIZATION OF FUNCTIONS

The City has the discretion to civilianize the positions listed below Sworn incumbents
may be transferred as other positions in the same classification become vacant or the City
may delay implementation. If sworn incumbents are to be transferred, they will receive a
minimum notice of ninety (90) calendar days. The City will give due consideration to the
disabilities of employees occupying such positions and will make a reasonable effort to
accommodate such disabilities, including the granting of reemployoment rights in
different job classifications under existing City programs that provide for maintaining
pre-existing salary levels At the City’s sole discretion, civilianized positions may be
filled temporarily by sworn personnel without the City waiving its right to civilianize
such positions.

421 Fire-Preventon—One-Battalion-Chief

4.2.1 Communications - One Battalion Chief

Union Proposal

No change Status quo

Positions of the Parties

The City. The City currently has the discretion to civilianize a Battalion Chief in Fire
Prevention The proposal eliminates the discretion of the Fire Chief of civilianize a Fire

Prevention Battalion Chief and adds the discretion of the Fire Chief to civilianize the
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Communications Battalion Chief Therefore, there is no additional loss of a bargaining unit
position The proposal will provide the City with a civilian manager for an operation staffed by
civilian employees and result in the Department's ability to better serve the public

Because of the rotation of Battalion Chiefs in and out of the Division, the Department's
dispatch operations have suffered from a lack of management experience and consistent
management. From 1990 through 2005 there have been 13 different Battalion Chiefs assigned to
lead Fire Communications. This rotation does not provide effective management because (1)
there is a lengthy learning curve for new managers, (2} sworn personnel lack technical
communications expertise, and (3) there is a lack of consistency when interacting with
communications personnel from other departments and agencies

The civilianization of this position would provide stability, allowing a full-time
professional with expertise in the technology of computer aided dispatch to run the challenging
operations of the Communications division The Union has presented no evidence to support any
phantom safety concerns.

Civilian management of the dispatch function is the standard in comparable communities.
As of 2005, Sacramento Regional, San Diego, San Mateo County, Oakland and San Francisco all
have civilian communications managers

The Union. The City advances the notion that the key to running a public safety
communications and dispatch system is continuity in management. The City's sole witness on
this proposal acknowledged there was nothing in the MOA which would prevent the Chief from
assigning a Battalion Chief to Fire Communication as a long-term assignment; such an

assignment is within the Chief's discretion.
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The failure to recognize the need for continuity and exercise managerial discretion to
assign to assign a Battalion Chief to that position for a continuous period of time does not
translate into a reason requiring the transfer of bargaining unit work

Replacing a Battalion Chief as the superviser of the Department of Communications with
a lower paid civilian will save the City considerable funds in salary and benefits. However,
unfike the positions civilianized in 1991, the job of Fire Communications is inextricably lined
with issues of fire ground safety The need for a Battalion Chief or a line fire officer in
communications is paramount when multiple alarm situations are at hand Unlike a computer or
a civilian trained to follow pre-ordained protocols, a Battalion Chief with years of fire ground
experience knows with precision which units should be dispatched or "moved-up" for safety
reasons in combating fire ground emergencies.

Discussion

The City's rational for this proposal is one, basically, of continuity. The Union points out
that the duration of the assignment of a Battalion Chief to the Communications job is within the
discretion of the Chief. The City has provided no explanation as to why management has not
exercised the discretion it has to combat the problem identified And while the City has labeled
the Union's safety concerns as a "phantom issue,” logic and common sense suggest that there
should be someone at the Communications control who understands the problems, priorities and
equipment capabilities when making decisions about which units to dispatch where. Even
Supervising Public éafety Dispatcher Jim Seymour identified the role of the Battalion Chief as
one of "coordinating with the Bureau of Field Operation "

The Union's position is adopted
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SUMMARY OF THE CHAIR

This has been a long and arduous process While | know it is redundant, what must be
emphasized here is that whereas the collective bargaining process envisions compromise and
encourages innovation, the interest arbitration process does neither.

The parties in this dispute did not use the bargaining process to their advantage There
was precious little discussion between them about many of the proposals. It is axiomatic that
there can be no meeting of the minds if there is no dialogue.

Although the Charter provides for issue-by-issue decisions, the result is a comprehensive
agreement. Basic notions of equity and fairness require the balancing of compensation and
benefits. It is not within the authority of the Arbitration Board to pick and choose various aspects
of each party's proposal which the Board might find more palatable In some cases the parties
have overreached in one proposal in an effort to protect themselves from a possible adverse
finding with respect to a different proposal

The parties share a common interest. They share common problems. The biggest problem
looming on the horizon is the ever-escalating cost of health care, which affects both current
empioyees and retirees. Both parties should have an interest in addressing this vital area and,

together, finding ways in which costs can be contained Both the City and the Union's members
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contribute to. Creative ways in which to structure and fund current and future benefits, such as

the City-suggested trust for retiree medical benefits, must be explored

Respectfully submitted,

.

2/// (et
Jerilou H Cossack

Arbitrator
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Stipulation Regarding Delivery of Decision Pursuant to San Jose Charter Section 11 11.

The parties agree that pursuant to section 1111, this decision was delivered to the parties on August 1,
2007
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